
Order 266-15/16 

Passage:  8-1 (Strimling) on 5/16/2016    Effective 5/26/2016 

 
ETHAN K. STRIMLING (MAYOR) 

BELINDA S. RAY (1) 
SPENCER R. THIBODEAU (2) 

EDWARD J. SUSLOVIC (3) 

JUSTIN COSTA (4) 

CITY OF PORTLAND 
IN THE CITY COUNCIL 

DAVID H. BRENERMAN (5) 

JILL C. DUSON (A/L) 
JON HINCK (A/L) 

NICHOLAS M. MAVODONES, JR (A/L) 
 

 

 

ORDER APPROVING AND AUTHORIZING THE CITY MANAGER  

TO SIGN AMENDMENTS OF  

THE PURCHASE AND SALE AGREEMENT, THE CORPORATE GUARANTY 

AND THE PARKING GARAGE CONTRIBUTION AGREEMENT 

RE: THE FEDERATED COMPANIES LLC MIDTOWN PROJECT 

 

 

ORDERED, that Amendments of the Purchase and Sale Agreement, the Corporate 

Guaranty and the Revised Parking Garage Contribution Agreement with 

FEDEQ DV001, LLC are hereby approved in substantially the form 

attached hereto; and 

 

BE IT FURTHER ORDERED, that the City Manager or his or her designee is hereby 

authorized to execute whatever other documents are necessary to effect the 

intent and purpose of the Amendments and this Order. 

 



FOURTH AMENDMENT OF PURCHASE & SALE AGREEMENT,  

SECOND AMENDMENT OF PARKING GARAGE CONTRIBUTION  

AND FUNDING AGREEMENT, & 

THIRD AMENDMENT TO CORPORATE GUARANTY AGREEMENT 

 

THIS FOURTHAMENDMENT OF PURCHASE AND SALE AGREEMENT, 

SECOND AMENDMENT OF PARKING GARAGE CONTRIBUTION AND FUNDING 

AGREEMENT, &  THIRD AMENDMENT TO CORPORATE GUARANTY 

AGREEMENT (“Fourth and Related Amendments”), dated May 16, 2016, is made by and 

between THE CITY OF PORTLAND, MAINE, a body politic and corporate with a mailing 

address of 389 Congress Street, Portland, Maine 04101 (the “Seller”), FEDEQ DV001, LLC, a 

Maine limited liability company with a mailing address of PO BOX 370008, Miami, Florida 

33137 (“Buyer”), and LEGACY PARK APARTMENTS, LLC a Florida limited liability 

company with a place of business at 3301 NE 1st Avenue, Suite M-302, Miami, Florida 33137 

(“Legacy”). 

RECITALS 

 WHEREAS, Seller and The Federated Companies, LLC (“Federated) entered into a 

certain June 23, 2011 Purchase and Sale Agreement (“P&S”), as variously assigned and 

amended by a First Amendment to Purchase and Sale Agreement dated October 15, 2012 (the 

“First Amendment”), a Second Amendment of Purchase and Sale Agreement and Amendment of 

Guaranty and Parking Garage Contribution and Funding Agreement dated October 14, 2014 (the 

“Second Amendment”), a Third Amendment of Purchase and Sale Agreement dated October 13, 

2015 (the “Third Amendment”), an Amended & Restated Third Amendment of Purchase and 

Sale Agreement dated February 22, 2016 (“Amended Third Amendment”), and a Second 

Amended & Restated Third Amendment of Purchase and Sale Agreement dated April 26, 2016 

(“Second Amended Third Amendment”)  (the P&S, as amended, is referred to herein as the 

“P&S”); and 

 WHEREAS, Federated assigned its rights as buyer under the P&S to Legacy pursuant to 

a certain Assignment and Assumption Agreement dated June 27, 2011 (the “Assignment”), and 

Legacy subsequently assigned its rights to and under the P&S and its Related Agreements to 

Buyer as set forth in a certain Assignment and Assumption Agreement dated October 14, 2014; 

 WHEREAS, the Seller, Legacy, Federated and Buyer are parties to certain Related 

Agreements, including a Corporate Guaranty Agreement dated October 15, 2012 (Corporate 

Guaranty) as amended by the Second Amendment and subsequently by a Second Amendment of 

Corporate Guaranty Agreement dated February 2, 2015 (“Second Guaranty Amendment”) under 
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which Legacy is the guarantor, a Job Creation Agreement dated October 15, 2012, and a Parking 

Garage Contribution and Funding Agreement dated October 15, 2012 (“Garage Agreement”) as 

amended by the Second Amendment;  

 WHEREAS, the parties hereto agreed in Paragraph 2 of the Second Guaranty 

Amendment to execute a further amendment to the P&S and any other documents that may be 

required to document a change in the definition of the Land subject to the P&S as set forth in 

section 2(a) of the Second Amendment arising from review and approval by the Portland 

Planning Board of Buyer’s new site plan application and amended subdivision plan; 

 WHEREAS, on March 3, 2015 Buyer received conditional approval (“Planning Board 

Approval”) of its new site plan application and an amended subdivision plan pertaining to a 

portion of the Land set forth in the P&S which changes the definition of the same, and in 

recognition of the foregoing the parties wish to amend the definition of the Land within the P&S;    

 WHEREAS, the parties wish to make certain additional amendments to the P&S and 

Related Agreements as hereinafter described; 

 NOW THEREFORE, for good and valuable consideration, the sufficiency of which is 

hereby acknowledged, the P&S and Related Agreements are hereby amended as follows: 

I. The P&S, as amended, is hereby further amended as follows.  Such amendment shall be known 

as the “Fourth Amendment of the P&S”: 

1. DEFINITION OF LAND. 

Section 2(a) of the Second Amendment is hereby deleted in its entirety and replaced with the 

following: 

The definition of the Land subject to the P&S is hereby amended to read as follows:  Certain 

real property located on Somerset Street, in Portland, Maine depicted as lots 1, 3, 6 and 7  on 

that certain “AMENDED SUBDIVISION RECORDING PLAT FOR MiDTOWN 

DEVELOPMENT” prepared for FEDEQ DV001, LLC by Owen Haskell, Inc., last revised 

for City submission and signature on 05.10.16 and as approved by vote of the Portland 

Planning Board on March 3, 2015 (the “Amended Subdivision Plan”) subject to all rights and 

easements of Seller and the public and all other matters set forth on the Amended 

Subdivision Plan, a copy of which is attached hereto as Exhibit A.   

2. REPURCHASE REMEDIES. 

Section G of the First Amendment, which deleted and replaced section 15 of the P&S, is 

hereby deleted in its entirety and replaced with the following: 

“Section 15.  Rights of Seller to Repurchase Undeveloped Property. 
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If Buyer, its successors and assigns have not reached the commencement of the “Start-up 

Phase,” as that term is defined within the Garage Agreement, within two (2) years after the 

date on which a total of $1,000,000.00 in City Grant Funds has been requisitioned by and 

disbursed to Buyer or its nominee pursuant to the Garage Agreement, Seller shall have a one-

time right to notify Buyer in writing of such default under this Section within thirty (30) days 

of such default, and Buyer shall have ninety (90) days thereafter to cure such default.  If 

Seller fails to provide Buyer with written notice of default within thirty (30) days of such 

default, then the provisions of this Section shall be deemed waived by Seller.  

If Buyer fails to cure a default under this section within said 90 day period, Seller shall have 

the right or remedy, but not the obligation, which is described in this paragraph in concept: 

namely, to repurchase lot 6 on the Amended Subdivision Plan, or such other lot that the 

Garage is constructed on, together with all buildings and improvements thereon, at Buyer’s 

purchase price (prorated with respect to the quantity of land, as necessary).  Seller may at the 

closing of such repurchase, use such consideration (that is, the prorated portion of Buyer’s 

purchase price) to pay-off and remove any and all then existing mortgages, liens, assessments 

or other encumbrances on the property being repurchased.  Any amounts by which such then 

existing mortgages, liens, assessments and other encumbrances exceed such consideration 

shall continue to be the obligations of Buyer, its successors and assigns; and Buyer, its 

successors or assigns, shall indemnify Seller with respect to such excess amounts.   

The City acknowledges that Buyer will most likely use the entire Property as collateral for a 

construction loan for the purpose of developing and building all portions of the project.  The 

City therefore agrees to work on documents at the time of such financing, with Buyer and its 

construction lender, to make it possible for the City to have the remedy described above in 

concept, and to also permit such construction financing.   

The rights and obligations under the Corporate Guaranty and the Related Agreements are 

cumulative and in addition to the rights described herein. 

II.  The Garage Agreement, as amended, is hereby further amended as follows.  Such amendment 

shall be known as the “Third Garage Amendment”: 

1. REAL PROPERTY. 

The first paragraph of Section 9 of the Garage Agreement is hereby amended by deletion of 

the phrase “related real property” and replacing it with “Lot 6 within the Amended 

Subdivision Plan or such other property depicted on such Plan, as may be further amended, 

on which Buyer constructs a garage pursuant to the Garage Agreement.” 

Further, any land proposed to be encumbered by Seller’s option to repurchase in the Garage 

Agreement shall be limited to Lot 6 within the Amended Subdivision Plan or such other 
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property depicted on such Plan, as may be further amended, on which Buyer constructs a 

garage pursuant to the Garage Agreement.” 

2. PARK-AND-SHOP. 

Section 5(b)(ii) of the Garage Agreement is hereby deleted in its entirety. 

III.  The Corporate Guaranty Agreement, as amended, is hereby further amended as follows.  

Such amendment shall be known as the “Third Amendment of Corporate Guaranty Agreement”: 

1. SECTION 1  

Section 1 of the Second Guaranty Amendment is hereby deleted and the following is added 

as Section 1 to the Corporate Guaranty in its place: 

Subject to Planning Board approval, FEDEQ shall construct the Midtown Project in a single 

phase in substantially the form described in the “Midtown Project Description.” The parties 

agree that the Midtown Project shall consist of four buildings and will include not less than 

four hundred (400) residential apartments, not less than 85,000 square feet of retail space, 

and a parking garage containing not less than 840 spaces.  Notwithstanding anything to the 

contrary in the Midtown Project Description, the parties agree that the specifications shown 

on a plan as may be approved by the Planning Board shall be deemed to satisfy the design 

guidelines and specifications required by the terms of the Guaranty, provided that the 

Midtown Project, as approved, is in substantially the form described in the Midtown Project 

Description.  Within three years after the date on which the Buyer shall have requisitioned a 

total of one million dollars ($1,000,000.00) in City Grant Funds, exclusive of funds 

requisitioned by the City or by the Buyer for environmental remediation costs (the “Guaranty 

Deadline”) Buyer shall have constructed a portion of the Midtown Project to include not less 

than 180 residential apartments, not less than 840 parking spaces, and not less than 50,000 

gross square feet of first floor commercial space (the foregoing portion of the Midtown 

Project shall be referred to as the “Guaranteed Project Portion”) .  The annual penalty for not 

completing construction of the Guaranteed Project Portion on or before the Guaranty 

Deadline shall be limited to Guarantor paying to City, on an annual basis for a maximum 

term of seventeen (17) years, the annual difference between the actual tax revenue realized 

from the portion of the Guaranteed Project Portion  as constructed, and the tax revenue that 

the City would have received had the Guaranteed Project Portion been substantially 

completed (the “Guaranteed Project Portion Value”) by the Guaranty Deadline.  The parties 

acknowledge the intent of this amendment is to clarify that the valuation differential, if any, 

shall not be calculated on the basis of the full MiDTOWN project approved by the Portland 

Planning Board and shall, instead, be limited to the Guaranteed Project Portion Value set 

forth herein.  The Guaranteed Project Portion Value shall be the City of Portland Assessor’s 

estimated assessed value of the real and personal property included in the Guaranteed Project 

Portion, had it been completed,  made on the April 1 following the Guaranty Deadline..  
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Notwithstanding anything in the foregoing, this Guaranty is contingent on the full 

$9,007,000.00 in City Grant Funds being contributed to Guarantor for the construction of the 

Garage or the environmental remediation work addressed in the Third Amendment.  

Guarantor’s aggregate, maximum penalty liability under this Guaranty shall not exceed 

$9,007,000.00.  Finally, regardless of when substantial completion of the Guaranteed Project 

Portion, as defined above, is achieved, this Guaranty shall automatically terminate, Guarantor 

shall have zero financial liability under this Guaranty and City shall provide Guarantor with a 

release from any financial liability under this Guaranty effective as of the earlier of the date 

that the City of Portland Assessor’s estimated assessed value of the Midtown Project reaches 

$45,000,000.00 or the Guaranteed Project Portion, as defined above, reaches substantial 

completion as that phrase is defined below, whichever shall first occur, or as of the date of 

the timely and valid exercise of the City’s right to repurchase under the P&S or the Parking 

Garage Agreement, as amended.  For purposes of this Guaranty, “substantial completion” is 

deemed to mean those structures within the Guaranteed Project Portion having received a 

Certificate of Occupancy from the City of Portland, exclusive of the ancillary retail space, 

such space to be delivered in shell condition and subject to tenant “fit-out.”   

IV.  Miscellaneous Provisions 

1. EFFECT OF TERMINATION OF SECOND AMENDED & RESTATED THIRD 

AMENDMENT. 

In the event Buyer elects to terminate the Third Amendment as the same has been or may 

hereafter be amended and/or restated from time to time, pursuant to Section 1 thereof, this 

Fourth and Related Amendments agreement shall be null and void,, and the P&S as well as 

its Related Agreements shall have the same force and effect as they had at the time just prior 

to the Third Amendment’s execution as though the Third Amendment, the Amended Third 

Amendment,  the Second Amended Third Amendment, and these Fourth and Related 

Amendments never existed. 

2.  DEFINED TERMS 

All terms capitalized but not defined herein shall have the meanings defined in the P&S and 

its Related Agreements and any amendments thereto.  

3. CONFLICTS 

Except as amended hereby, the P&S and its Related Agreements as well as any amendments, 

exhibits and attachments thereto, remain in full force an effect and are hereby ratified.  In the 

event of any conflict between the terms of this Fourth and Related Amendments and the 

terms of the P&S or its Related Agreements and any amendments thereto, the terms of this 

Fourth and Related Amendments shall govern and control so long as this Fourth and Related 

Amendments is in effect.  The recitals set forth above are incorporated herein by reference 

and made a part of this Fourth and Related Amendments. 
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4. COUNTERPARTS 

This Fourth and Related Amendments may be signed in counterparts, which shall be 

construed together as one document.  

 

IN WITNESS WHEREOF, the parties have caused this Fourth and Related Amendments 

agreement to be signed and sealed by their respective duly authorized undersigned officers as of 

the date first mentioned above. 

 

 

CITY OF PORTLAND 

 

 

By: ____________________________ 

 Name: Jon P. Jennings 

 Its: City Manager 

 

________________________________ 

Approved to Form: Corp. Counsel 

 

FEDEQ DV001, LLC 
            

           

By: ______________________________ 

 Jonathan Cox 

 Its: Manager 

 

LEGACY PARK APARTMENTS, LLC 
            

           

By: ______________________________ 

 Jonathan Cox 

 Its: Manager 

 

 

 

 

 

EXHIBIT A 

AMENDED SUBDIVISION PLAN 

LAST REVISED 5.10.2016 
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CHAIRPERSON

DATE

APPROVAL - CITY OF PORTLAND

PLANNING BOARD

V:\1953\active\195350127\3062B\Cadd\Permit Set\dwg\3062-SUBDIVISION Midtown OHI.dwg dedavis 5/12/2016 11:11 AM

PRELIMINARY LEVEL III SUBMISSION10.17.14

NOT TO SCALENOT TO SCALE

BEARINGLINE DISTANCE (FEET)

L1

EASEMENT LINE TABLE

3.39'N 50°11'34" E

L2

L6

L7

S 39°48'26" E 7.89'

2.53'S40°58'52"E

L3

L4

L5

L16

L18

L19

L20
DELETED

L22
N42°22'19"E 136.00'

L17

L23
N39°22'54"E 72.27'

L24
N49°00'22"E 20.02'

L25
S87°16'35"E 27.70'

L26
S40°59'38"E 5.00'

L27
N84°05'10"E 20.69'

L28
N28°31'08"E 15.21'

L29
N59°22'54"E 31.41'

L30
S61°28'51"E 5.00'

L31
S40°59'38"E 6.82'

L32
S49°00'22"W 24.24'

L33
N40°59'38"W 48.99'

L34
S49°00'22"W 108.00'

L15

L14 DELETED

DELETED

L35
S41°00'32"E 15.29'

L36
S42°22'19"W 64.94'

L37
S39°22'54"W 10.86'

L38
N40°59'38"W 20.61'

LOCATION MAP
N.T.S.

PROJECT
LOCATION

DELETED

DELETED

DELETED

DELETED

DELETED

N 50°11'34" E

S40°58'52"E

N59°04'41"E

FINAL LEVEL III SUBMISSION TO CITY OF PORTLAND11.14.14

REVISED FOR LEVEL III SUBMISSION AND RESUBMITTED

FOR CITY REVIEW

12.01.14

REVISED PER CITY COMMENTS AND RESUBMITTED FOR

CITY REVIEW

01.21.15

N50°11'34"E

26.79'

S50°11'34"W

26.79'

N 39°48'26" W

7.89'

S39°48'26"E

7.89'

0.25'

58.90'

L21
N41°00'32"W 21.94'

11.40'

FINAL SUBDIVISION  PLANS WITH CONDITIONS OF APPROVAL02.17.16

FINAL SUBDIVISION  PLANS WITH CONDITIONS OF APPROVAL02.23.16

L5

L1

8.01'

FINAL SUBDIVISION  PLANS WITH CONDITIONS OF APPROVAL04.14.16

REVISED PER CITY COMMENTS05.10.16
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THIRD AMENDMENT OF PURCHASE AND SALE AGREEMENT 

 

 THIS THIRD AMENDMENT OF PURCHASE AND SALE AGREEMENT 

(“Amendment”) dated October 13, 2015 is made by and between THE CITY OF PORTLAND, 

MAINE, a body politic and corporate with a mailing address of 389 Congress Street, Portland, 

Maine 04101 (the “Seller”), and FEDEQ DV001, LLC, a Maine limited liability company with 

a mailing address of PO BOX 370008, Miami, Florida 33137 (“Buyer”). 

 

RECITALS 

 

 WHEREAS, The Seller and The Federated Companies, LLC (“Federated’) entered into a 

certain June 23, 2011 Purchase and Sale Agreement, as amended by a First Amendment to 

Purchase and Sale Agreement dated October 15, 2012 (the “P&S”) and a Second Amendment Of 

Purchase And Sale Agreement And Amendment of Guaranty And Parking Garage Contribution 

And Funding Agreement dated October 14, 2014 (the “Second Amendment”) (the P&S, as 

amended, is referred to herein as the “P&S”); and 

 

 WHEREAS, Federated assigned its rights as buyer under the P&S to Legacy Park 

Apartments, LLC (“Legacy”) pursuant to a certain Assignment and Assumption Agreement 

dated June 27, 2011 (the “Assignment”), and Legacy subsequently assigned its rights to and 

under the P&S and its Related Agreements to Buyer as set forth in a certain Assignment and 

Assumption Agreement dated October 14, 2014;  

 

 WHEREAS, the Seller, Legacy, Federated, and Buyer are parties to certain Related 

Agreements; and 

 

 WHEREAS, the parties wish to amend the P&S as hereinafter described; 

 

 NOW THEREFORE, for good and valuable consideration, the sufficiency of which is 

hereby acknowledged, the P&S is hereby amended as follows: 

1. CLOSING. 

 

Notwithstanding anything to the contrary in the P&S, the parties agree that the Closing 

date shall be determined by deleting the first and second sentences of Section 8 of the 

P&S and replacing them with the following:  

 

The Closing shall be held and completed at 10:00 A.M. on February 29, 2016 or at such 

earlier time as may be agreed to by the parties in writing, at the office of the Buyer’s 

lender’s counsel in Portland, Maine or through electronic communication or by mail by 

agreement of the parties (the “Closing Date”).  Notwithstanding the foregoing, in no 

event shall Buyer be obligated to close sooner than thirty (30) days after the issuance of a 

building permit for the Midtown Project (the “Building Permit”). 

 

In the event that the Buyer has not received the Building Permit by the date that is thirty 

(30) days prior to the Closing Date, then, at the Buyer’s option, Buyer shall either (1) by 

notifying Seller in writing at least five (5) days prior to the Closing Date, elect to 
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terminate this Amendment, or (2) agree to proceed to Closing without the Building 

Permit.  In the event that Buyer elects to terminate this Amendment, this Amendment 

shall be deemed null and void and the P&S as well as its Related Agreements shall have 

the same force and effect as they had at the time just prior to this Amendment’s execution 

as though this Amendment never existed.  

 

2. ENVIRONMENTAL REMEDIATION AND INDEMNIFICATION. 

 

Section 5 of the P&S and section 2.e. of the Second Amendment are hereby amended to 

transfer environmental remediation responsibility to Buyer and relieve the City of its 

remaining environmental remediation responsibilities set forth in the P&S, except as 

otherwise noted herein.  Buyer acknowledges that it has had the opportunity to conduct 

any environmental tests, inspections, and assessments of the Property that it desires and 

that it has been provided with an assessment of known remediation needs as embodied in 

copies of all of the documents referenced in Exhibit B to the P&S, the DEP’s November 

1, 2010 Commissioner’s Certification of Completion of Remedial Actions Under a 

Voluntary Response Action Plan, Woodard & Curran’s March 29, 2013 Self-

Implementing Cleanup and Disposal Plan under 40 CFR 761.61(a) Former New England 

Metal Recycling Site (the “Scrapyard Cleanup and Disposal Plan”), and the EPA’s 

September 18, 2013 letter to the City of Portland regarding PCB Cleanup and Disposal 

Approval under 40 CFR 761.61(a) and (c) Former New England Metals Recycling 

Portland, Maine (the “EPA Scrapyard Approval Letter”) and all attachments thereto, 

which documents are attached again to this Amendment as Exhibit A (the information 

described above and contained in Exhibit A is referred to hereafter collectively as the 

“Known Environmental Remediation Needs”).  Buyer agrees that it shall be responsible 

for complying with all Known Environmental Remediation Needs, which responsibility 

shall survive closing.  Nothing herein is intended to alter Seller’s continuing 

responsibility, under the P&S and otherwise, to provide and satisfy any and all 

conditions, including provision of environmental liability insurance, associated with Pan 

Am/Guilford’s release of prior deed restrictions related to the Land or Property including 

but not limited to a restriction on residential uses. 

 

Notwithstanding anything to the contrary above, nothing in this Amendment is intended 

to alter the financial responsibilities of the parties for environmental remediation as set 

forth in the P&S, and excepting only the Seller’s obligation to pay the first $50,000 of 

remediation expense for the Scrapyard, Buyer shall be responsible for all costs of 

remediation required under the P&S.  The City shall satisfy its payment obligation by 

providing Buyer a credit toward the Purchase Price in the amount of $50,000.   

 

Furthermore, Buyer, the Federated Companies, LLC, a Florida limited liability company 

with a principal place of business at 3301 NE 1
st
 Avenue, Suite M-302, Miami, Florida 

33137 (“Federated”), and Legacy Park Apartments, LLC, a Florida limited liability 

company with a place of business at 3301 NE 1
st
 Avenue, Suite M-302, Miami, Florida 

33137 (“Legacy”),  jointly and severally,  hereby covenant and agree, at their sole cost 

and expense, to indemnify, defend, and hold the City harmless from and against any and 

all claims, damages, losses, liabilities, obligations, settlement payments, penalties, 
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assessments, citations, directives, litigation, demands, defenses, judgments, costs, or 

expenses of any kind, including, without limitation, reasonable attorneys’, consultants’, 

and experts’ fees incurred in investigating, defending, settling, or prosecuting any claim, 

litigation or proceeding (collectively, “Claims”), that may at any time be imposed upon, 

incurred by or asserted or awarded against City arising out of or relating to the Buyer’s 

compliance with Known Environmental Remediation Needs subsequent to this 

Amendment’s mutual execution (the above duties of Buyer, Federated, and Legacy to 

defend, indemnify and hold the City harmless are collectively referred to as “Buyer’s  

Environmental Indemnity”).  Buyer’s Environmental Indemnity shall not apply to any 

such Claims to the extent they relate to actions taken to comply with Known 

Environmental Remediation Needs prior to this Amendment’s mutual execution, or are 

caused by the City’s own negligence or wrongdoing, and shall not apply to any Claims 

related to matters beyond the Known Environmental Remediation Needs as outlined 

above.  Buyer and Seller acknowledge and agree the limited purpose of Buyer’s 

Environmental Indemnity is to ensure that, following transfer of remediation 

responsibility from Seller to Buyer, the Known Environmental Remediation Needs are 

satisfactorily complied with, and that it is not a general indemnity related to other real or 

potential environmental liabilities associated with the Property or Seller’s status in the 

chain of title thereto.  Buyer’s Environmental Indemnity shall survive Closing and shall 

be binding upon Buyer’s, Legacy’s and Federated’s successors and assigns. 

 

3. All terms capitalized but not defined herein shall have the meanings defined in the P&S 

and its Related Agreements and any amendments thereto. 

 

4. Except as amended hereby, the P&S and its Related Agreements as well as any 

amendments, exhibits and attachments thereto, remain in full force an effect and are 

hereby ratified.  In the event of any conflict between the terms of this Amendment and 

the terms of the P&S or its Related Agreements and any amendments thereto, the terms 

of this Amendment shall govern and control so long as this Amendment is in effect.  The 

recitals set forth above are incorporated herein by reference and made a part of this 

Amendment. 

 

5. This Amendment may be signed in counterparts, which shall be construed together as one 

document. 
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JOINDER OF THE FEDERATED COMPANIES, LLC AND  

LEGACY PARK APARTMENTS, LLC 

 

 THE FEDERATED COMPANIES LLC, a Florida limited liability company with a 

principal place of business at 3301 NE 1
st
 Avenue, Suite M-302, Miami, Florida 33137 

(“Federated”) and Legacy Park Apartments, LLC, a Florida limited liability company with a 

place of business at 3301 NE 1
st
 Avenue, Suite M-302, Miami, Florida 33137 (“Legacy”) hereby 

joins in this Amendment for the purpose of acknowledging and accepting their obligations 

concerning the Buyer’s Environmental Indemnity set forth in Section 2 above.   

 IN WITNESS WHEREOF, Federated and Legacy have caused this Joinder to be 

executed by their duly authorized representative as of the day and year first written above. 

 

WITNESS:      THE FEDERATED COMPANIES, LLC 

                                                                                  

__________________________________ By:______________________________ 

      Name: Jonathan Cox 

      Title: Manager 

 

WITNESS:      LEGACY PARK APARTMENTS, LLC 

                                                                                 

__________________________________ By:______________________________ 

      Name: Jonathan Cox 

      Title: Manager 
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EXHIBIT A 

KNOWN ENVIRONMENTAL REMEDIATION NEEDS 

 

 

 

All of the documents referenced in Exhibit B to the P&S:  List of Bayside Rail Yard Related 

Environmental Reports 

1. Site Assessment and Environmental Analysis: Phase 1 of the Portland 

Brownfields Project, Portland, Maine, Tewhey Associates, April 1999 

 

2. Environmental Remediation Plan, Phase Ill of the Portland Brownfields Project, 

Portland, Maine, Tewhey Associates, Nov. 1998 

 

3. Phase II Environmental Site Assessment, Union Branch Rail Line Property, 

Portland, Maine, Haley & Aldrich, Inc. Dec. 2000 

 

4. Environmental Conditions at the Proposed DHS Building Land annex, Portland, 

Maine, Tewhey Associates, August 2003 

 

5. Tewhey Associates Memo from J. Tewhey to M. Adelson of the City of Portland 

Re: Results of Testing of Excavated Soil at the Former Rail Yard Site in Bayside, 

Tewhey Associates, December 13, 2003 

 

6. Subsurface Soil Observations and Testing at Northern End of Proposed Chestnut 

Street Extension, Tewhey Associates, Jan 2005 

 

7. Phase 1 Environmental Site Assessment, Rail Yard Subdivision Lots 1,2,3,4 and 9 

Somerset Street, Portland, Maine, Tewhey Associates, Dec. 2008 

 

8. VRAP Completion Document, Bayside Trail Project, Former Union Branch Rail 

Line, Portland, Maine, Tewhey Associates, August 2010 

 

9. Bayside Rail Yard DEP VRAP, July 2001 

 

10. Bayside Rail Yard DEP VRAP, November 2008 

 

11. Chestnut Street Extension DEP VRAP, May 2005 

 

12. DHS Annex Property DEP VRAP Certification, Apri12004 

 

13. Soil Remediation Consideration, Tewhey Associates, January 2002 

 

14. Stockpiled Group 2 Soils at Brownfields Property Site, June 2005 

 

15. NEMR Concrete Pad Sampling, September 2008 
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16. NEMR Phase 1 Environmental Site Assessment, February 2009 

 

17. NEMR Phase II Soil Investigation, February 2007 

 

18. NEMR Phase II Soil Investigation, July 2009 

Documents additional to those referenced in Exhibit B to the P&S. 

19. The DEP’s November 1, 2010 Commissioner’s Certification of Completion of 

Remedial Actions Under a Voluntary Response Action Plan; 

 

20. Woodard & Curran’s March 29, 2013 Self-Implementing Cleanup and Disposal 

Plan under 40 CFR 761.61(a) Former New England Metal Recycling Site (the “Scrapyard 

Cleanup and Disposal Plan”); and 

 

21. The EPA’s September 18, 2013 letter to the City of Portland regarding PCB 

Cleanup and Disposal Approval under 40 CFR 761.61(a) and (c) Former New England 

Metals Recycling Portland, Maine (the “EPA Scrapyard Approval Letter”) and all 

attachments thereto. 
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 NOW THEREFORE, for good and valuable consideration, the receipt and sufficiency 
of which is hereby acknowledged, the Guaranty Agreement and the Second Amendment are 
hereby amended as follows: 
 

 
1. Section 1 of the Guaranty Agreement and sections 3(a) & (b) of the Second Amendment 

are hereby deleted and the following is added to the Guaranty Agreement as section 1: 
 
Subject to Planning Board approval, FEDEQ shall construct the Midtown Project in a 
single phase in substantially the form described in the Midtown Project Description.  The 
parties agree that the Midtown Project shall consist of four buildings and will include not 
less than four hundred (400) residential apartments, not less than 85,000 square feet of 
retail space, and a parking garage containing not less than 800 spaces. Notwithstanding 
anything to the contrary in the Midtown Project Description, the parties agree that the 
specifications shown on a plan as may be approved by the Planning Board shall be 
deemed to satisfy the design guidelines and specifications required by the terms of the 
Guaranty, provided that the Midtown Project, as approved, is in substantially the form 
described in the Midtown Project Description.  The Midtown Project shall be 
substantially complete within three years after the date on which the Buyer shall have 
requisitioned a total of one million dollars ($1,000,000.00) in City Grant Funds, exclusive 
of funds requisitioned by the City or by the Buyer for environmental remediation costs 
(the “Guaranty Deadline”).  The annual penalty for not meeting the Guaranty Deadline 
shall be limited to Guarantor paying to City, on an annual basis for a maximum term of 
seventeen (17) years, the annual difference between the actual tax revenue realized from 
the Midtown Project, as constructed, and the Midtown Project’s tax revenue the City 
would have received had the Midtown Project been substantially completed (the 
“Midtown Project Value”) by the Guaranty Deadline.  The Midtown Project Value shall 
be the City of Portland Assessor’s estimated assessed value of the Midtown Project 
property (real and personal) made on the April 1 following the Guaranty Deadline, and 
based on the Midtown Project as it may be approved by the Planning Board.  
Notwithstanding anything in the forgoing, this Guaranty is contingent on the full 
$9,007,000.00 in City Grant Funds being contributed to Guarantor for the construction of 
the Garage. Guarantor’s aggregate, maximum penalty liability under this Guaranty shall 
not exceed $9,007,000.00.  Finally, regardless of when substantial completion of the 
Midtown Project is achieved, this Guaranty shall automatically terminate, Guarantor shall 
have zero financial liability under this Guaranty and City shall provide Guarantor with a 
release from any financial liability under this Guaranty effective as of the earlier of the 
date that the City of Portland Assessor’s estimated assessed value of the Midtown Project 
reaches $45,000,000.00 or as of the date of the timely and valid exercise of the City’s 
right of repurchase under Section 9 of the Parking Garage Agreement, as amended.  For 
purposes of this Guaranty, “substantial completion” is deemed to mean all structures 
having received a Certificate of Occupancy from the City of Portland, and the complete 
‘fit-out’ of all commercial portions of the Midtown Project. 
 
The rights and obligations under the P&S and under the Parking Garage Agreement are 
cumulative and in addition to the rights described herein. 
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EXHIBIT A 
 

MIDTOWN PROJECT DESCRIPTION  
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ATTACHMENT A 
 

MIDTOWN PROJECT DESCRIPTION 

The proposed project is a mixed-use residential/retail development in the Bayside area of Portland.  It 
consists of four buildings designated “midtownOne”, “midtownTwo”, “midtownThree”, and 
midtownFour” further described below.  The project will contribute about 87,200 square feet of direct 
street access retail space at the ground level, about 440 new apartments ranging from 400 square foot 
studios to 1,050 square foot two-bedroom units, and structured off street parking for about 800 vehicles.  

The project site is bound on the north by the Bayside Trail, on the East by Pearl Street, on the South by 
Somerset Street, and on the West by Elm Street, Chestnut Street bisects the site.  Immediately 
neighboring uses consist of Whole Foods to the southeast at Somerset and Franklin, warehousing and 
open land along Somerset Street opposite the project and low-rise retail and commercial development 
supported by surface parking extending from the Bayside Trail to Marginal Street to the North.  Low and 
mid-rise residential development extends up the slope from Somerset Street to Portland’s downtown 
district along Congress Street.  

The proponent’s intent is to lead the way in creating a compact walkable mixed-use residential “main 
street” anchoring the Bayside neighborhood with continuous retail frontage along Somerset Street, while 
also improving the trail.  

Concurrent with the project, both Somerset Street and the Bayside Trail will be raised above flood level 
from Pearl Street to Elm Street.  Future projects may be expected to raise this infrastructure to the East 
and West of the project site.  Pearl Street to the north of Somerset Street has been designed in such a way 
as to allow its extension to Marginal Street in the future.  

midtownOne and Two are located between Pearl and Chestnut Street.  They are separated by a mews and 
courtyard providing public access between Somerset Street and the Bayside Trail.  midtownOne will be a 
six-story building containing 80 dwelling units in a mix of studio, one, and two bedroom apartments with 
a main entrance on Pearl Street and a secondary entrance on the courtyard.  The ground floor retail space 
is provided with frontage on Somerset Street, the mews, and the courtyard.  midtownOne’s façade will be 
a mix of cement fiberboard and enameled metal panels. 

midtownTwo is a seven story-parking garage.  The entire ground floor is retail space accessible from 
Somerset Street, Chestnut Street, and the Trail.  Elevator and stair cores are located in the northeast and 
southwest corners to provide access and egress to the mews/courtyard at one end and the corner of 
Somerset and Chestnut streets at the other.  Garage vehicular entrance and retail service access is located 
at the eastern end to allow the greatest flexibility in retail leasing.  Building B’s facades will consist of 
architectural precast concrete, painted railings, and “green screen” living plant panels.  

The four buildings abut public space on all sides and therefore do not have “fronts” and “backs”.  All 
facades of each building are composed of the same materials.  

midtownThree is located between Chestnut Street and the Bayside Trailhead connection at the 
intersection of Elm and Somerset Streets.  It consists of 260 apartments in a mix of one and two bedroom 
dwelling units in a pair of five story buildings over a continuous one-story retail base.  The retail space 
has frontage on all four sides, although access to/from the trail is prevented by a six-foot high berm 
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containing contaminated soil abutting the building along most of its trailside facade.  Apartments are 
accessed through a lobby and elevators on Chestnut Street.  Service is located at a single point along 
Somerset Street contiguous with the apartment building cores.  The unobstructed retail space west of 
these core functions allows the greatest possible flexibility to attract the variety and high quality of 
merchants who will make the project a success and contribute to the pedestrian desirability of Somerset 
Street.  

midtownFour is of similar construction to midtownOne and Three; five stories of residential development 
over one story of retail space.  This building will have 100 studio or loft apartment units with a lobby 
entry facing Elm Street near the trail.  Retail frontage will face Elm Street and the trail.  The buildings 
service entrance will be located to the east adjacent to the building’s entrance.  Move in/move out, 
delivery and trash/recycling vehicles will use the pull-off provided on Elm St for convenient access to 
these entrances.  This building’s façade will also be composed of a combination of enameled metal panels 
and cement fire boards constructed as an energy efficient “rain-screen” enclosure.  

In total the project will consist of approximately 87,200 square feet of retail space in the four buildings, 
approximately 440 new apartments in three building to provide housing for 500-600 residents, and about 
800 off-street parking spaces, providing one space per dwelling unit and four spaces per thousand square 
feet of retail space.  The development of the midtown buildings will provide essentially continuous active 
street frontage along Somerset, Chestnut, Pearl, and Elm Streets and along the Bayside Trail.  The height 
of the residential buildings at 72 feet, and of the parking garage at 92 feet, are substantially lower than the 
105 and 125 foot heights allowed by the B-7 height overlay for these parcels.  The design of the buildings 
will be in keeping with planning guidelines for the district.  This project will bring great enhancement to 
Somerset Street, provide residential development immediately adjacent and overlooking the Bayside 
Trail, and will provide the catalyst for a walkable retail district from Whole Foods to Trader Joe’s in the 
spirit of Portland’s other great streets.  

Prepared by  
 
David Hancock 
CBT Architects 

35 of 120 



A1 16 October 2014
Site perspective view

36 of 120 

LJN
Typewritten Text



37 of 120 



2. The P&S is hereby amended to reflect the following terms and conditions: 

 

a. The definition of the Land subject to the P&S is hereby amended to read as follows:  

Certain real property located on Somerset Street, Portland, Maine which contains 

approximately 3.44 acres and which is known as lots 1, 2, 3, 5, 6, and 7 shown on that 

certain “Amended Subdivision/Recording Plat on Somerset Street, Portland, Maine” 

prepared for Fay, Spofford & Thorndike by Owen Haskell, Inc., dated April 10, 2013, 

last revised December 20, 2013 and approved by the Portland Planning Board on January 

14, 2014 (the “Amended Subdivision Plan”),  a copy of which is attached hereto as 

Exhibit B. 

 

b. The City shall grant to FEDEQ all of the easement rights over lots 4 and 9 (which lots 

shall be retained by the City) as shown on the Amended Subdivision Plan and over that 

portion of “Pearl Street Extension” owned by the City as shown on the Amended 

Subdivision Plan.   All easements created by and shown on the prior subdivision plan, 

entitled “Bayside Railyard Portland, Maine” dated October 30, 2008 and prepared for the 

Downtown Portland Corporation by SGC Engineering, LLC, recorded in the Cumberland 

County Registry of Deeds in Plan Book 209, Page 36 (the “Subdivision Plan”), that are 

not expressly shown on the Amended Subdivision Plan are hereby extinguished, 

including, without limitation, an easement crossing lot 3, the underpass easement shown 

on lots 1 and 2, the geothermal easements, and the former location of the trail corridor 

easement.   

 

c. The total the acreage of the Land subject to the P&S is 3.44  acres, and the Purchase Price 

shall be Two Million Four Hundred Eight Thousand Dollars ($2,408,000.00), based on 

the per acre purchase price set forth in the P&S. 

 

d. The parties acknowledge that the approvals for the development of the Land obtained by 

the Buyer and Federated have been appealed to the Maine Superior Court, and that a 

further appeal may be taken to the Maine Supreme Judicial Court (collectively, the 

“Appeals”).   The definition of the Permit Period in the P&S shall be extended for a 

period of time necessary to allow all such appeals to be resolved or settled, including any 

remand to the Portland Planning Board, and any subsequent appeals following such 

remand.   The Permit period shall expire when all appeals have been resolved or settled, 

and when the time period for filing any further appeals has expired without any further 

appeals having been filed (the “End of Appeals”).   Notwithstanding any language in the 

P&S to the contrary, Legacy is not required to pay an additional deposit in connection 

with this extension of the Permit Period. 

 

e. The City, rather than Legacy, shall undertake the environmental remediation of the 

Scrapyard and the Railyard, in accordance with the VRAPs.   Section 5 of the Agreement 

is hereby amended to provide that the City will undertake the remediation required by the 

terms of the VRAPs, during the pendency of the Appeals.   Nothing set forth in this 

Agreement shall alter the financial responsibility of the parties for such remediation 

expense.  The City shall pay the first $50,000 of remediation expense for the Scrapyard, 

and the City shall be reimbursed for all other reasonable costs of remediation from the 
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City Grant Funds, provided that the City shall provide Federated with copies of all 

budgets, invoices and estimates for such work.  The amount of City Grant Funds 

available to FEDEQ as nominee of Legacy under the Parking Garage Agreement shall be 

reduced by the amount of City Grant Funds incurred by the City for environmental 

remediation costs that exceed the required expenditure of $50,000 by the City. 

 

f. The City and Legacy and Federated agree to share the costs of the improvements to 

Somerset Street as required by the City’s Planning Board on January 14, 2014 in 

accordance with the cost estimates and sharing formula set forth on Exhibit C attached 

hereto.  

 

3. The Guaranty is hereby amended to reflect the following terms and conditions: 

 

a. FEDEQ shall construct Phase I of the Project in accordance with the plans and 

specifications shown on the plan entitled “Midtown Phase I Plan” last revised November 

22, 2013 and prepared for The Federated Companies (the “Phase I Plan”) approved by 

the Portland Planning Board (the “Planning Board”) on January 14, 2014 a copy of which 

is attached hereto as Exhibit D, and in accordance with the terms and conditions of the 

Level 3 site plan approval for Phase 1 of the Project approved by the Planning Board on 

January 14, 2014 (the “Level 3 Approval”).  The specifications shown on the Phase I 

Plan and the terms and conditions of the Level 3 Approval shall be deemed to satisfy the 

design guidelines and specifications  required by the terms of the Guaranty.  Phase I of 

the Project shall consist of a parking garage containing not less than 700 spaces,  not less 

than one hundred seventy four (174) residential apartments, and not less than 37,486 sf of 

retail space.  

 

b.  The Guaranty Deadline as set forth in the Guaranty shall be amended to extend for a 

period of three (3) years after the date on which the Buyer shall have requisitioned a total 

of $1,000,000 in City Grant Funds, exclusive of funds requisitioned by the City or by the 

Buyer for environmental remediation costs. 

 

4. The Parking Garage Agreement is hereby amended to reflect the following terms and 

conditions: 

 

a. The requisition timetable set for in the Parking Garage Agreement and the deadlines for 

the Buyer’s initial requisition, and the City’s initial disbursement, of the City Grant Funds are 

hereby extended  until the End of Appeals, and a period of one-year thereafter (the 

“Amended Initial Drawdown Period”), and Buyer shall file its initial requisition request with 

the City before the end of the Amended Initial Drawdown Period.   The Buyer shall have an 

additional period of three (3) months following from when it files its initial requisition 

request to have requisitioned $1,000,000 in the City Grant Funds .  The City shall, at the 

City’s option, either  (i) obtain and transmit to Buyer evidence of HUD’s approval of the 

extension of the disbursement deadline for the HUD Funds and the City Grant Funds 

throughout the drawdown by Buyer; or (ii) the City shall draw down and hold the HUD 

Funds throughout the pendency of the Appeals and shall make the City Grant Funds available 
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for Buyer’s future use in accordance with the terms and conditions of the Parking Garage 

Agreement, throughout the drawdown by Buyer.  

 

b. The Garage shall have reached Start-Up Phase within two (2) years after the Buyer shall 

have requisitioned $1,000,000 in City Grant Funds for Garage construction.  Uses of the 

City Grant Funds by the City or by the Buyer for environmental remediation costs shall 

not count towards this $1,000,000 requisition requirement.  

 

5. All terms capitalized but not defined herein shall have the meanings defined in the P&S, the 

Guaranty and the Parking Garage Agreement.  

 

6. Except as amended hereby, the P&S, the Guaranty, the Parking Garage Agreement and the 

Job Creation Agreement shall remain in full force an effect and are hereby ratified.  In the 

event of any conflict between the terms of this Agreement and the terms of the P&S, the 

Guaranty and the Parking Garage Agreement, the terms of this Agreement shall govern and 

control.   

 

7. This Agreement may be signed in counterparts, which shall be construed together as one 

document. 

 

IN WITNESS WHEREOF, the parties have caused this Agreement to be signed and 

sealed by their respective duly authorized undersigned officers as of the date first mentioned 

above.  

 

(Signature page follows.) 
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EXHIBIT A  

to 2nd AMENDMENT TO PURCHASE AND SALE AGREEMENT 

 

ASSIGNMENT AND ASSUMPTION AGREEMENT TO FEDEQ 

 

(TO BE PROVIDED)
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EXHIBIT B  

TO 2nd AMENDMENT TO PURCHASE AND SALE AGREEMENT 

 

Amended Subdivision/Recording Plat by Owen Haskell last revised December 20, 2013  
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EXHIBIT C 

TO 2nd AMENDMENT TO PURCHASE AND SALE AGREEMENT 

 

Cost Sharing Arrangement for Somerset Street Improvements
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FEDEQ’s agreement to fund said one-third (1/3) of the Total Project Cost is contingent 

upon: FEDEQ (or assigns) closing on acquisition of the real estate which is subject matter 

of the P&S Agreement. 

 

In the event FEDEQ (or assigns) fails to close on the acquisition of the real estate which 

is the subject matter of the P&S Agreement, FEDEQ shall have the right to cancel and 

terminate this Agreement by giving written notice of such cancellation and termination to 

the City, and upon the giving of such notice, this Agreement shall be terminated and 

FEDEQ shall be relieved of all further obligations hereunder.  

 

Prior to the issuance of a Building Permit for the Project, FEDEQ shall provide the City 

with evidence of its financial resources, in the amount of at least one-third of the Total 

Project Cost, available and dedicated to the costs of this Project, in a form reasonably 

acceptable to the City’s Director of Finance, which may include a commitment from a 

commercial lender to fund requisitions for payment of Project costs.  

 

More than likely, the actual total project cost will not be precisely the amount of the Total 

Project Cost stated above.  Therefore, the parties agree: 

 

(a) The contract(s) for the Project will not be ‘mixed’ with any other work needed by 

either party.  Notwithstanding the foregoing, nothing herein shall prevent FEDEQ 

from entering into contracts with the same contractor for construction of other 

portions of the midtown project to be coordinated with the work on the Project, 

provided, however, that costs must be allocable to the Project and the midtown 

project. 

 

 

(b) In order to address both parties’ concerns  that  the Total Project Costs could 

exceed the estimate stated above,  the City and, FEDEQ will meet early in the 

development and design of this project to jointly and cooperatively manage said 

project’s design, staging, procurement costs and construction costs; and said 

parties will continue to meet as reasonably necessary for this same purpose, and 

will work collaboratively to control procurement and construction costs.  And in 

particular, before FEDEQ executes contracts for the construction of the Project, 

the parties shall meet and agree on the scope and cost of those contracts, including 

amounts for project supervision and construction management, general 

conditions, building permit fees, bonding costs, insurance and including an 

50 of 120 



appropriate construction contingency amount.   All such construction contracts 

shall be in the form of guaranteed maximum cost contracts. 

 

(c)  Any changes to the Project cost over and above any established contingency 

included in the Total Project Cost during construction shall require mutual review 

and agreement in writing, which shall not be unreasonably withheld or delayed.   

 

 

3. Procedures for Making Disbursements (Payments).  With respect to all requisitions 

for disbursements of the City’s share of Total Project Costs, the City and FEDEQ agree 

as follows: 

 

a. FEDEQ shall deliver to the City a written request for payment (a “Requisition”) 

which shall be in substantially the same form as AIA Forms G702 and G703.  The 

Requisition shall be accompanied by: (i) a summary of all expenses requested, (ii) 

copies of invoices, bills, receipts and such other information as may be reasonable 

to document the expenditures described in the Requisition, (iii) mechanics’ lien 

affidavits and/or written lien waivers from such contractors, laborers, 

subcontractors and materialmen for work done and materials supplied which were 

paid for pursuant to the immediately preceding Requisition, and (iv) a certified 

payroll in conformance with the requirements of the Davis-Bacon Act of 1931, as 

amended, for all contractors and subcontractors on site and for which invoices are 

included. 

 

b. Requisitions shall be submitted by FEDEQ no more frequently than monthly.  

Prior to the disbursement by the City of any requested Requisition, City’s 

construction inspector shall certify to City that the work for which a Requisition 

has been submitted has been completed and the City’s Housing and 

Neighborhood Services staff will verify all workers are being paid the prevailing 

wage. 

 

c. A copy of the construction schedule will be submitted to the City at the beginning 

of the project. Updates will be provided by FEDEQ as necessary to remain 

accurate. 

 

d. City shall make disbursements to FEDEQ only after such certification and 

verification, and with a certified payroll, all the same must be correct and 
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complete.  Each Requisition for disbursement shall be submitted at least five (5) 

days before the date for which the disbursement is requested, and the City shall 

make such advancement no later than fifteen (15) days after receipt of each 

Requisition to make such disbursement.   

 

4. Project Administration and Supervision:   FEDEQ will be responsible for procuring 

the construction contracts and for providing for the owner’s administration for the 

Project, consistent with the scope of Project contained in Attachment A, hereto, and upon 

the Timeline attached hereto as Attachment B.  All FEDEQ’s costs for procurement of 

construction contracts, administration or the like shall not be shared by the City, nor shall 

the City be required to share in any other type of internal costs of FEDEQ.   

Notwithstanding the foregoing, the items described in section 2(b) above shall be payable 

as part of the Total Project Costs. 

 

The City of Portland will monitor and inspect the work of the Project, including for 

compliance with City Rules and Ordinances.  The City shall have the right to suspend 

work on the Project as it reasonably deems necessary, to provide for such compliance, 

and for compliance with the Scope of Work in Attachment A.  The City’s monitoring and 

inspection will be collaborative with FEDEQ. 

 

The Contracts for the work of the Project between FEDEQ and its vendors and 

contractors shall contain these two provisions: 

 Prior to the execution of this Agreement, the CONTRACTOR will procure and maintain 

Automobile Insurance and General Public Liability Insurance coverage and coverage in 

amounts of not less than Four Hundred Thousand Dollars ($400,000.00) per occurrence 

for bodily injury, death and property damage, naming the CITY OF PORTAND as an 

additional insured thereon, and also Workers’ Compensation Insurance coverage. With 

respect to the Liability Insurance, the CONTRACTOR will provide the CITY OF 

PORTLAND a certificate of insurance evidencing such coverage, in this way: certificate 

must say either: A) "the policy has been endorsed to name the City of Portland as an 

Additional Insured" and a copy of the endorsement must come to the City of Portland 

with the certificate, or B) "the policy already includes an endorsement, such as the 

General Liability Extension Endorsement, by which the City of Portland is automatically 

made an additional insured."  A Certificate which merely has a box checked under "Addl 

Insr," or the like, or which merely states the City of Portland is named as an Additional 

Insured, will not be acceptable. The CONTRACTOR shall furnish the CITY OF 

PORTLAND and thereafter maintain certificates evidencing all such coverages, which 

certificates shall provide for thirty (30) days' notice to the CITY OF PORTLAND of 

termination of insurance from insurance company or agent. 

 The CONTRACTOR shall furnish to FEDEQ and to the CITY OF PORTLAND, upon 

execution of the Contract, a Contract Performance Bond and a Contract Labor and 

Materials Payment Bond each for the full amount of the Contract and issued by a surety 
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company or surety companies authorized to do business in the State of Maine and 

approved by the CITY OF PORTLAND.  The Bonds shall remain in effect for one year 

after final acceptance of the Work, and protect both FEDEQ and CITY OF 

PORTLAND for at least one year of warranty of the Work hereunder, and also shall 

insure settlement of claims for the payment of all bills for labor, materials and equipment.   

The bonds described in this section shall be deemed to satisfy the performance guaranty 

requirements for the Project as required by section 14-501 of the City of Portland Code of 

Ordinances, and no further performance guaranty shall be required. 

5. Requirements related to Funding Sources.   FEDEQ, its employees, assigns, agents 

and subcontractors for this project, at all times shall comply with the requirements of the 

Section 108 Loan Guarantee and Brownfields Economic Development Initiative Grant 

program and Federal Labor Standards pursuant to Davis Bacon and related Acts, 

specifically including: 

  

a. Davis-Bacon Act, as amended.(40 U.S.C 276a - 276a-5.) All laborers and 

mechanics employed by contractors or subcontractors, including employees of 

other governments, on construction work assisted under this contract, and subject 

to the provisions of the federal acts and regulations listed in this paragraph, shall 

be paid wages at rates not less than those prevailing on similar construction in the 

locality as determined by the Secretary of Labor in accordance with the Davis-

Bacon Act. 

 

b. Contract Work Hours and Safely Standards Act, as amended. (40 U.S.C. 327-

333).  All laborers and mechanics employed by contractors or subcontractors shall 

receive overtime compensation in accordance with and subject to the provisions 

of the Contract Work Hours and Safety Standards Act, and the contractors and 

subcontractors shall comply with all regulations issued pursuant to these acts and 

with other applicable Federal laws and regulations pertaining to labor standards. 

 

c.  Copeland Anti-Kickback Act, as amended. (18 U.S.C. 874 and 40 U.S.C. 276c). 

This Act requires that workers be paid at least once a week, and without any 

deductions or rebates except permissible deductions. 

 

6. Entire Agreement. This Agreement (i) constitutes the entire agreement between the 

parties hereto with respect to the Project and it supersedes all prior discussions, 

undertakings or agreements between the parties in respect to the Project; (ii)  shall not be 

modified except by a written agreement executed by both parties; (iii)  shall be binding 

upon and inure to the benefit of the parties hereto, and their respective successors and 

assigns; (iv) may be executed in counterparts; and (v) may be executed by facsimile 

signatures.  This Agreement shall not confer any rights or remedies upon any third-party 

53 of 120 



54 of 120 



Budget Site Construction Cost Estimate Peer Review
Midtown - Somerset Street Improvements

12/5/2013

Total % of Total Total % of Total Total % of Total

Item (a) Basis of Design:

Site Demolition -$                       0.0% 28,055$             2.1% 28,055$             0.8%

Preliminary Site Work -$                       0.0% 61,241$             4.6% 61,241$             1.8%

Earthwork -$                       0.0% 32,447$             2.4% 32,447$             0.9%

Dewatering -$                       0.0% 10,000$             0.8% 10,000$             0.3%

Storm Drainage (See Note 1) 202,470$           9.7% 1,260$               0.1% 203,730$           6.0%

Sanitary Systems 20,596$             1.0% -$                       0.0% 20,596$             0.6%

Water Systems 118,118$           5.7% 1,200$               0.1% 119,318$           3.5%

Portland Water District - Water Service Fees 15,000$             0.7% -$                       0.0% 15,000$             0.4%

Misc Site Utilities (See Note 2) 175,933$           8.4% 240,948$           18.1% 416,881$           12.2%

Unitil - Gas Utility Fees (Allowance) No Cost 0.0% No Cost 0.0% -$                       0.0%

Central Maine Power - Phase 1 Electrical Utility Fees 268,000$           12.8% 332,000$           24.9% 600,000$           17.5%

Central Maine Power - Phase 2 Electrical Utility Fees 317,000$           15.2% 83,000$             6.2% 400,000$           11.7%

Time Warner - Communication Utility Fees (Allowance) No Cost 0.0% No Cost 0.0% -$                       0.0%

Fairpoint - Communication Utiltiy Fees No Cost 0.0% No Cost 0.0% -$                       0.0%

Roads/Walks (See Note 3) 99,463$             4.8% 540,113$           40.5% 639,576$           18.7%

Site Improvements (See Note 4) 550,623$           26.4% 2,398$               0.2% 553,021$           16.2%

Concrete (See Note 4) 161,666$           7.7% -$                       0.0% 161,666$           4.7%

Misc Metals (See Note 4) 40,991$             2.0% -$                       0.0% 40,991$             1.2%

Electrical Site (See Note 5) 116,953$           5.6% -$                       0.0% 116,953$           3.4%

Item (a) Basis of Design Sub-Total 2,086,813$        100% 1,332,662$        100% 3,419,475$        100%

Estimate Adjustment and Indirect Costs:

Cost Estimate Adjustments (See W&C 11/15/2013 Memo) 11,900$             3.1% 40,000$             14.3% 51,900$             7.8%

Contractor General Conditions (See Note 6) 166,945$           43.1% 106,613$           38.1% 273,558$           41.0%

Contractor OH&P, Insurance, Bonds (See Note 7) 208,681$           53.8% 133,266$           47.6% 341,948$           51.2%

Estimate Adjustment and Indirect Costs 387,526$           100.0% 279,879$           100.0% 667,406$           100.0%

Somerset Street Improvements Total (Rounded) 2,474,000$        1,613,000$        4,087,000$        

Notes:

1) Cost segregation assumes Site Development Costs include off-site drainage piping/structures required for on-site stormwater treatment system.

    a) Cost to raise existing storm drainange manholes/catch basins is included in the Somerset Street Costs.

2) Cost segregation assumes Site Development Costs will include electrical trenching, backfill and precast concrete light pole bases.

    a) Infrastructure and utility company fees to relocate overhead electrical/communication utilities are shared based on scope of work.

3) Cost segregation assumes Site Development Costs will include new and existing granite curbing along Somerset, Elm, Chestnut and Pearl Streets.

    a) Cost for approximately 1,080 CY of lightwieght concrete fill under new sidewalks is included in the Site Development Costs.

    b) Cost to remove and re-set approximately 1,120 LF of existing granite curb on the southeast side is included in the Somerset Street Costs.

4) Cost segregation assumes Site Development Costs will include all brick pavers, concrete ramps/planters/stairs/rails and trees.

5) Cost segregation assumes Site Development Costs will include all site lighting concrete bases, light poles, luminaires and wiring.

6) Contractor General Conditions (not included in PC estimate) may range in the amount of 8-10% depending on schedule and concurrent activities.

7) Contractor OH&P, Insurance, Bonds and Contingency (not included in PC estimate) may range in the amount of 10-12%.

8) Allowance has been included for electrical utility company fees for relocating existing overhead electrical services to underground.

    a) CMP Phase 1 cost assumes Site Development Costs include (1)-2000 & (1)-500 KVA pad mount transformers, 500 CU cable and junction pole.

    b) CMP Phase 1 cost assumes Somerset Street Costs include (1)-1000 KVA submersible transformer, 500 CU cable and riser poles.

    c) CMP Phase 2 cost assumes Site Development Costs include (3)-2000 & (1)-500 KVA pad mount transformers and 500 CU cable.

    d) CMP Phase 2 cost assumes Somerset Street Costs include 500 CU primary cable at Elm Street.

9) Allowance has been included for water utility company fees for new Site Development fire and domestic water services.

10) No allowances have been included for gas, telephone and cable utility company fees since there should be no charge for this work.

11) No allowances have been included for unsuitable soils or contaminated groundwater treatment/disposal.

12) No allowances have not been included for offsite improvements or traffic control signalization.

Description
Site Development Costs Total CostsSomerset Street Costs
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EXHIBIT D  

TO 2nd AMENDMENT TO PURCHASE AND SALE AGREEMENT 

 

Midtown Phase I Plan” last revised November 22, 2013 and prepared for The Federated 

Companies 
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