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Order 101-17/18 

Passage: 8-0 (Thibodeau absent) on 11/20/2017   Effective 11/30/2017 

 

 

ORDER DESIGNATING 58 BOYD STREET APARTMENTS AFFORDABLE HOUSING 

DEVELOPMENT DISTRICT AND TAX INCREMENT FINANCING (TIF) DISTRICT 

AND ADOPTING DEVELOPMENT PROGRAM FOR THE DISTRICT  

 

 

WHEREAS, the City of Portland is authorized pursuant to Chapter 206, Subchapter 3 of 

Title 30-A of the Maine Revised Statutes, as amended, to designate 

specified areas within the City as an Affordable Housing Development 

Tax Increment Financing District and to adopt a Development Program for 

such District; and 

 

WHEREAS, there is a need for affordable housing in the City of Portland and the 

surrounding region; and  

 

WHEREAS, Portland Housing Development Corporation intends to construct certain 

improvements within the 58 Boyd Street Apartments Affordable Housing 

Development Tax Increment Financing (“TIF”) District, including a 55-

unit, mixed-income, mixed-family rental apartment complex; and  

 

WHEREAS, the City of Portland will utilize 50% of the tax revenues generated in the 

District in its General Fund; and 

 

WHEREAS, there is a need to provide continuing affordable housing opportunities for 

the citizens of Portland and the surrounding region; to improve and 

broaden the tax base of the City of Portland; and to improve the general 

economy of the City of Portland, the surrounding region and the State of 

Maine; and 

 

WHEREAS, the 58 Boyd Street Apartments Affordable Housing Development TIF 

District will help improve and broaden the tax base in the City of Portland; 

and improve the economy of the City of Portland and the State of Maine; 

and 

 

WHEREAS, the City has held a public hearing on the question of establishing the 

District in accordance with the requirements of 30-A M.R.S.A. § 5223, 

upon at least ten (10) days prior notice published in a newspaper of 

general circulation within the City; and 
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WHEREAS, the City Council has considered the comments provided at the public 

hearing, both for and against the designation of the 58 Boyd Street 

Apartments Affordable Housing Development TIF District, if any; and  

 

WHEREAS, it is expected that approval will be sought and obtained from the Maine 

State Housing Authority, approving the designation of the 58 Boyd Street 

Apartments Affordable Housing Development TIF District and 

Development Program for the District; 

 

NOW THEREFORE BE IT HEREBY ORDERED BY THE CITY COUNCIL AS 

FOLLOWS: 

 

 That, under and pursuant to the provisions of Title 30-A, Chapter 206, 

Subchapter 3 of the Maine Revised Statutes as amended, the development 

program and financial plan entitled “58 Boyd Street Apartments 

Affordable Housing Development District” as presented to this meeting,a 

copy of which is hereby incorporated herein by reference and as part of 

the minutes of this meeting, is hereby approved in substantially the form 

as presented as the Development Program for the District and for the 

reasons set forth therein, the City, after considering whether the District 

and the Development Program will contribute to the expansion of 

affordable housing opportunities within the City and to the betterment of 

the health, welfare or safety of the inhabitants of the City and whether any 

detriment to any existing property interest in the City, finds and 

determines that:  designation of the District and pursuit of the 

Development Program will make a contribution to the expansion of 

affordable housing opportunities within the City and the betterment of the 

health, welfare or safety of its inhabitants, constituting good and valid 

public purposes and any adverse economic effect on or detriment to any 

existing property interests is outweighed by the contribution made by the 

District and the Development Program to the availability of affordable 

housing within the City and to the betterment of the health, welfare and 

safety of its inhabitants, and the City further makes the other findings and 

determinations as set forth in said Development Program and the Exhibits 

thereto; and 
 

BE IT FURTHER ORDERED, that the area of the City of Portland entitled “58 Boyd 

Street Apartments Affordable Housing Development District” as more 

particularly described in said Development Program is hereby designated 

as an affordable housing development district and such designation shall 

automatically become final and shall take full force and effect upon 

receipt by the City of approval of the District by the Director of the Maine 

State Housing Authority, without the requirement of any further action by 

the City, the Municipal Officers or any party; and 

 

BE IT FURTHER ORDERED, that the percentage of increased assessed value of said 

District to be retained as captured assessed value in accordance with the 
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Development Program is hereby established as set forth in the 

Development Program and Financial Plan; and 

 

BE IT FURTHER ORDERED, that the City Manager is hereby authorized and 

directed, on behalf of the City of Portland, Maine to execute and submit to 

Director of the Maine State Housing Authority for approval such 

applications and further documentation as may be necessary or appropriate 

for final approval and establishment of the “58 Boyd Street Apartments 

Affordable Housing Development District” and its Development Program 

and Financial Plan pursuant to 30-A M.R.S.A. Chapter 206, Subchapter 3; 

and the City Manager be, and hereby is, authorized and empowered, at his 

or her discretion, from time to time, to make such technical revisions to 

the Development Program for the District as he or she deems reasonably 

necessary or convenient in order to facilitate the process for review and 

approval of the District by the Director of the Maine State Housing 

Authority, so long as such revisions are not inconsistent with this Order or 

the basic structure and intent of the Development Program; and 

 

BE IT FURTHER ORDERED, that the City’s Planning and Urban Development 

Director is authorized to submit annual reports on the status of the “58 

Boyd Street Apartments Affordable Housing Development District” on 

behalf of the municipal legislative body; and 

 

BE IT FURTHER ORDERED, that upon approval of the Director of the Maine State 

Housing Authority, the City Manager is hereby authorized and directed on 

behalf of the City of Portland to execute and deliver a Credit Enhancement 

Agreement substantially in the form attached to the Development Program 

hereby approved, with such changes thereto as deemed appropriate by the 

City Manager. 
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58 Boyd Street Apartments Affordable Housing Development District Development Program 

Article I.  Introduction and Summary of Benefits. 

A. Affordable Housing Development District.  This Development Program provides for the 
creation of an Affordable Housing Development District located at 58 Boyd Street in Portland.  The area 
includes approximately .48 acres. By providing for the reinvestment of a portion of the new or 
incremental tax revenues in the District, the District will provide an impetus for affordable housing 
development within the District and the development of affordable, livable housing and the containment 
of the costs of unplanned growth in the City. 

B. Benefits of the District. 

1. Affordable Housing. This Development Program will provide for the development of
affordable housing in the City and the containment of the costs of unplanned growth. 

2. No City Bonds or Risks.  The District will not involve any borrowings by or the issuance
bonds of the City to pay for any of the costs of the Development Program and will not affect existing tax 
revenues in any way. 

3. Additional Tax Revenues. Creation of the District and Development Program will result in
additional tax revenues for the City. 

4. Shelter of New Tax Base Growth.  The captured assessed value of the District will be
sheltered from the otherwise negative impacts of new development that result in increased county taxes 
and loss of State aid to education and revenue sharing when new development occurs without the creation 
of a Affordable Housing Tax Increment Financing District.  The sheltered portion of the tax increment 
revenues will be used to pay Project Costs. 

Article II.  Development Program Narrative and Designation of the District. 

Section 2.01:    Statement of Means and Objectives. The City of Portland (“the City”), like many 
other Maine municipalities, desires to provide affordable housing in the City and to contain costs of 
unplanned growth by providing the facilities described in this Development Program. 

In order to fulfill these goals, certain property has been proposed as the 58 Boyd Street 
Apartments Affordable Housing Development District (the “District”). The Development Program 
described herein will serve the purpose of administering the District as an Affordable Housing 
Development District pursuant to Chapter 206, subchapter 3 of Title 30-A of the Maine Revised Statutes, 
as amended (the “Development Program”).  Upon approval by the City of Portland designating the 
District and adoption of this Development Program by the City, the designation of the District and 
adoption of the Development Program will become final immediately, subject only to approval by the 
Director of the Maine State Housing Authority.  The Development Program provides for affordable 
housing similar in some respects to the economic development incentives called municipal tax increment 
financing (“TIF”) similar to that adopted by a number of other Maine municipalities including the City.  
An Affordable Housing Development District involves the creation of a geographically defined district in 
the City and the “capture” or reinvestment of some of the new increased or “incremental” tax revenues 
generated on the increased assessed value of property in the District to pay certain costs of the 
development.  
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 The District is designed to stimulate development of affordable housing in the City by allocating 
certain tax revenues generated on the increased assessed value in the District to Project Costs, consisting 
of allowable operating costs per 30-A M.R.S.A. §5249 and described in Section 2.03 hereof by 58 Boyd 
Street LP, its successors and assigns (the “Developer”). Under the Development Program, the City will 
make portions of the tax increment revenues as set forth in Section 3.04 hereof and under the Credit 
Enhancement Agreement attached hereto as Exhibit E hereto from the District available to the Developer 
pursuant to such Credit Enhancement Agreement (the “Credit Enhancement Agreement”). These 
revenues will be used either to pay or reimburse the Developer for Project Costs per Section 2.03 
directly.  All additional Project Costs will be the responsibility of the Developer, its successors or 
assigns.  All tax increment revenues following expiration of the term of the Credit Enhancement 
Agreement will go directly into the City's general fund. 
 
 The District will result in significant new tax revenues for the City.   
 
 The Development Program thus will provide significant public benefit to the City by providing 
for the development of affordable housing in the City and for new tax revenues.  The means and 
objectives of the Development Program are to provide:  financial assistance towards Project Costs, and 
the development of affordable housing in the City.   
 
 The City, by adopting this Development Program, finds that the Development Program described 
herein, including the Capital Project, will provide substantial affordable housing in the City, thereby 
accomplishing an important public purpose.   
 
 Section 2.02:   Brief Discussion of Financial Plan. The following is a brief summary of the 
Financial Plan. The Financial Plan is set forth in greater detail in Article III of this Development Program. 
As described in Section 3.04 hereof and Exhibit A hereof, the property taxes assessed by the City upon 
the Increased Assessed Value of property in the District (the “Tax Increment”) resulting from the 
investments by the Developer will be captured or used by the City under the Development Program to pay 
Project Costs described in Section 2.03 hereof.  The development costs and sources and uses of funds 
associated with the Development Program within the District are described in Article III.  The Project 
Costs and any continuing investment by Developer will be financed by Developer through equity of the 
Developer, its successors or assigns and the tax increment revenues from the District.  As part of the 
Development Program, the City and Developer will enter into a Credit Enhancement Agreement pursuant 
to which the City will pay to Developer the percentage of Tax Increment Revenues from the Increased 
Assessed Value with respect to property in the District, described herein as the Tax Increment Revenues 
(Developer’s Share) for the term of the District to pay Project Costs related thereto. All tax revenues from 
the District not payable to Developer under the Credit Enhancement Agreement will be paid to the 
General Fund of the City. Any tax revenues presently generated on existing property in the District will 
continue to be paid to the General Fund of the City.  The Development Program costs will be paid only 
from the Tax Increment on assessed value produced by new development in the District occurring after 
the tax year ending on the March 31st prior to adoption of this Development Program. 
 
 Section 2.03: Project Costs Descriptions. A. Project General Description. The Capital Project at 58 
Boyd Street Apartments involves the redevelopment of approximately .48 acres, into an affordable 
housing neighborhood.  The objective of the project is that 80% of the units in the District will be 
affordable housing, meaning a decent, safe and sanitary dwelling, apartment or other living 
accommodation for a household whose income does not exceed 60% of the median income for the area as 
defined by the United States Department of Housing and Urban Development.  This project consists of 55 
units of rental housing, the targeting for those units will be 44 of the units at 60% Area Median Income 
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and 11 of the units at market rate.  The zoning for the project assures that this number of units and this 
affordability objective will be met. 

The project includes 55 apartments all of which will be newly constructed units.  

The 58 Boyd Street Apartments project is projected to have a total local increased assessed 
valuation at build out of approximately $4,668,100 based upon current real estate values and City 
assessment practices.  Based upon the estimated tax rate upon completion, the project will pay 
approximately $57,125 annually in increased property taxes to the Developer at 50%.  A portion of this 
new revenue would be offset by increased county taxes and reduced state revenue sharing and education 
funding resulting from the increased state valuation, were it not included in a Development District. 

“Project Costs” as defined in Title 30-A, Chapter 206, Section 5249 of the Maine Revised Statutes 
will include operating costs, including but not limited to property management and administration, 
utilities, routine repairs and maintenance, insurance, real estate taxes and funding of a projects capital 
reserve account. 

B.  Need for the Affordable Housing TIF.  Over the 30-year TIF, the estimated average annual 
payment is $71,486 (as set forth in Exhibit A).  Developer’s Share of the Tax Increment Revenue is 
designated to pay operating costs for the project at 58 Boyd Street, Portland, Maine. The Tax Increment 
Revenue described in section 3.04 will help pay for operating costs over a period of thirty (30) years.  
Without the TIF and these other funding sources the project could not go forward. 

The Municipal Affordable Housing Development District law enacted by the Maine Legislature in 
2003 creates an opportunity to fill this gap in the project financing through the mechanism of the TIF 
program. The program operates essentially the same way that the traditional commercial TIF program has 
with a few exceptions.  The Affordable Housing TIF program is administered by the Maine State Housing 
Authority.   

Section 2.04:  Relocation Plan. No businesses or persons will be displaced or relocated as a result 
of the development activities proposed in the District.  

            Section 2.05: Environmental Controls. All environmental controls required by law shall apply to 
development in the District, including any applicable requirements of the City of Portland Zoning 
Ordinance and all applicable State and Federal environmental laws and regulations. 

            Section 2.06: District Operation. The day-to-day operations of the District will require no 
substantial efforts by the City.  The Developer, its successor or assigns, will operate the improvements 
constructed by Developer and pay all maintenance and operational expenses of its facilities.  The City, 
however, will be responsible for maintenance and operation of any part of the District that may become a 
public road or other public facility 

           Section 2.07: Assurance of Compliance. The City hereby determines that the District and this 
Development Program complies with the provisions of 30-A M.R.S.A.  § 4349-A (growth management).  
The proposed development in the District is consistent with the Comprehensive Plan for the City of 
Portland which includes the City’s Comprehensive Plan, which calls for additional affordable housing in 
the City. 

            Section 2.08: Program Duration. The duration of the District will be thirty (30) years from the 
effective date of the approval of the District by the Director of the Maine State Housing Authority. 
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Section 2.09: Approval Considerations and Characteristics of the District. A. Statutory 
Considerations for Approval. Before designating the District and before establishing this Development 
Program, the City has considered any evidence presented at such public hearing and has considered 
whether the District and Development Program will contribute to the expansion of affordable housing 
opportunities within the City and to the betterment of the health, welfare or safety of the inhabitants of the 
City. The City hereby determines and finds that the District created hereunder and this Development 
Program will make a contribution to the expansion of affordable housing opportunities within the City 
and the betterment of the health, welfare or safety of its inhabitants, constituting good and valid public 
purposes and that any adverse economic effect on or detriment to any existing property interests is 
outweighed by the contribution made by the District and the Development Program to the availability of 
affordable housing within the City and to the betterment of the health, welfare and safety of its 
inhabitants. 

B. Statutory Conditions for Approval; Physical Characteristics. The City hereby finds and 
determines that the District satisfies the conditions imposed under Chapter 206, subchapter 3 of Title 30-
A of the Maine Revised Statutes, as amended, as a prerequisite to designation of the District, including 
those relating to the physical description of the District and to certain financial and statistical information 
as follows: 

(i) All of the land in the District is suitable for residential uses, is zoned for residential 
uses, and is in need of rehabilitation or redevelopment and therefore at least 25%, by area, of the real 
property within the District meets at least one of the following statutory criteria:  (1) be suitable for 
residential use; (2) be a blighted area; or (3) be in need of rehabilitation or redevelopment; 

(ii) The total area of the District is approximately .48 acres and thus such area represents 
less than 2% of the total acreage of the City. The total area of the District and the total area of all 
development districts in the City (which combined total is 601.44 acres) is 4.85%, which includes 3.65% 
included in two exempt districts, a transit oriented district and a downtown/transit oriented district,  of the 
total acreage of the City and thus does not exceed 5% of the total acreage of the City; the total area of all 
existing and proposed affordable housing development districts in the City is 0.0219% of the total acreage 
of the City and does not exceed 5% of the total acreage of the City;   

(iii) The Original Assessed Value of the District is as set forth in Exhibit D hereto and the 
Original Assessed Value of all existing and proposed affordable housing development districts within the 
City is $1,533,510 and such amount of Original Assessed Value does not exceed 5% of the total value of 
taxable property within the City as of April 1st preceding the date of the designation of the District;   

(iv) The aggregate value of municipal general obligation indebtedness financed by the 
proceeds from affordable housing development districts within Cumberland County does not exceed 
$50,000,000 adjusted by a factor equal to the percentage change in the United States Bureau of Labor 
Statistics Consumer Price Index, United States City Average from January 1, 2002 to the date of 
calculation; and   

C. Community Housing Need. The City finds that this Capital Program will meet a community 
housing need identified in the City’s Housing Plan and Comprehensive Plan. The Credit Enhancement 
Agreement provides a mechanism to ensure the ongoing affordability for a period of at least 30 years for 
rental units, which mechanism is the Declaration attached hereto as Exhibit I. The District is primarily a 
residential development on which 60% of the dwelling units will be affordable housing and that may be 
designed to be compact and walkable and to include internal open space, other common open space and 
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one or more small-scale nonresidential uses of service to the residents of the development. The 
Developer and the City shall comply with any rules adopted by the Maine State Housing Authority and 
with any conditions of approval imposed by the Maine State Housing Authority following designation of 
the District. The City shall report annually to the Director of the Maine State Housing Authority 
regarding the status of the District, including the following matters as required by law: (a) certify that the 
public purpose of the District is being met; (b) account for any sales of property within the District; and 
(c) certify that rental units within the District remain affordable. 

Section 2.10: Designation of the District. The City, by adoption of this Development Program, 
hereby designates the 58 Boyd Street Apartments Affordable Housing Development District as an 
Affordable Housing Development District and as an Affordable Housing Tax Increment Financing 
District. A plan depicting the District is attached hereto as Exhibit C and the District is further described 
therein. 

Article III.  Financial Plan. 

           Section 3.01: Cost Estimates for the Development Program. The estimated expenses of the Project 
Costs are set forth in Exhibit B. 

Section 3.02: Amount of Indebtedness to be Incurred. The City will not incur any indebtedness in 
connection with the Development Program.  The Development Program will be financed through a 
combination of funds of the Developer, its successors and assigns, various loans and the Tax Increment of 
the District.  

            Section 3.03: Sources of Anticipated Revenues. The source of the revenue to be used to pay the 
Project Costs of this Development Program is a portion of the Tax Increment on the Increased Assessed 
Value of the District. Tax Increment means all Property Taxes assessed by the City, in excess of any state, 
county or special district tax, upon the Increased Assessed Value of all property in the District. Increased 
Assessed Value means the valuation amount by which the Current Assessed Value of the District exceeds 
the Original Assessed Value of the District. Current Assessed Value means the assessed value of the 
District certified by the municipal assessor as of April 1st of each year that the District remains in effect. 
Property Taxes means any and all ad valorem property taxes levied, charged or assessed against property 
by the City or on its behalf.  

Original Assessed Value means the assessed value of the District as of March 31, 2017; (tax year 
April 1, 2016, Fiscal Year 2017). Attached hereto as Exhibit D is the anticipated form of certification of 
Original Assessed Value by the Assessor of the City of Portland in accordance with the requirements of  
Title 30-A § 5250-A of the Maine Revised Statutes. All Property Tax on the Original Assessed Value 
shall continue to be deposited in the general fund of the City. 

The City will deposit the Tax Increment Revenues (Developer’s Share) as described in Section 
2.02 and Section 3.04 hereof and in Exhibit A into the Developer’s Project Cost Account of the 
Affordable Housing Development Program Fund and pay such Tax Increment (Developer’s Share) to 
Developer in accordance with the terms of the Credit Enhancement Agreement to be entered between the 
City and the Developer.  

            Section 3.04: Estimated Increased Assessed Value; Portion Applied to Development Program. The 
percentage of the Increased Assessed Value of the District to be retained as Captured Assessed Value in 
each year is 75%.  Such Captured Tax Increment Revenues will be returned to the Developer each year in 
the manner described below. 
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The Tax Increment Revenues (Developer’s Share) to be paid to the Developer each year during 
the term of this Development Program will be an amount which shall be captured and retained to 
reimburse the Developer for Project Costs pursuant to the Credit Enhancement Agreement.  The Tax 
Increment Revenues (Developer’s Share) shall be equal to the corresponding fiscal year’s projected 
allocation percentage for each payment according to Exhibit A, but Developer’s Share will be the entire 
amount of the 50% of captured revenue.  The percentage determination of the Tax Increment Revenues 
(Developer's Share) as determined as described above shall apply regardless whether the actual Tax 
Increment Revenues are more or less than the estimated or projected Tax Increment Revenues set forth in 
Exhibit A. 

"Tax Shift Formulas" mean the formulas utilized by the State of Maine in calculating: (a) the 
county tax payable in accordance with 30-A M.R.S.A. § 706 and 36 M.R.S.A. §§ 305(1), 381, as 
amended, and any successor provisions; (b) the municipal revenue sharing distribution of the Local 
Government Fund in accordance with 30-A M.R.S.A. §5681, as amended, and any successor provision, 
provided, however, that distribution of the Disproportionate Tax Burden Fund (the Revenue II fund), if 
any, shall not be taken into consideration in such calculation since taxes assessed on captured value 
within a tax increment financing district are included in the amounts of the property assessed in 
determining allocations of such Disproportionate Tax Burden Fund; and (c) State aid to education, 
including aid for total operating costs, total program cost allocation (taking into account the maximum 
local share or circuit breaker) and total debt service cost allocation (taking into account the maximum 
local share or circuit breaker), but not taking into account any hold harmless or hardship cushion that 
results in additional State aid to education to the prior years level even through the calculation would have 
resulted in a reduction, all as computed in accordance with Maine Department of Education Form ED 261 
or any successor form. 

The amount of Tax Increment from the total Increased Assessed Value that is to be paid each year 
to the Developer under Credit Enhancement Agreement to pay or reimburse Project Costs is hereinafter 
called the “Tax Increment Revenues (Developer’s Share).”  

The table attached hereto as Exhibit A also sets forth: (i) the annual estimates of the Increased 
Assessed Value of the District resulting from implementation of the Development Program; (ii) the 
estimated annual Tax Increment Revenues per year on the Increased Assessed Value following 
implementation of the Development Program, stated respectively as (a) a total, and (b) the estimated 
amount of the Tax Increment Revenues (Developer’s Share)  

Based on the manner in which Tax Increment Revenues (Developer’s Shares) are defined, a share 
of the incremental property tax revenues derived from the increased valuation will be returned to the 
Developer to cover the Project Costs as described in Section 2.03 hereof.   

To comply with the provisions of the State of Maine, the Credit Enhancement Agreement includes 
a provision for the recapture of certain amounts relating to any affordable rental housing units that are not 
maintained as affordable for a period of at least thirty years. 

The amount of the Tax Increment Revenues on the Increased Assessed Value of all property in the 
District for each year during the term of the District to be allocated and paid to the Developer each year 
pursuant to the Credit Enhancement Agreement shall be equal to the product for each year during the term 
of the District of (a) the relevant Developers Percentage Allocation of the Tax Increment (Developer 
Share) for each year as computed as described above, times (b) the actual amount of the Tax Increment 
for each year.  Such percentage allocations shall apply regardless of whether the actual Tax Increment 
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Revenues each year are more or less than the Tax Increment Revenues as estimated or projected in 
Exhibit A of this Development Program, provided that in no fiscal year will the Developer’s Share be less 
than 75% of the captured revenue through the term of the District.  

An Affordable Housing Development Program Fund shall be established by the City consisting of 
a Project Cost Account. The Project Cost Account shall consist of the Developer’s Project Cost Account 
(the “Developer’s Project Cost Account”).  The Developer’s Project Cost Account will be pledged to and 
charged with payment of amounts due to Developer under the Credit Enhancement Agreement. Upon 
receipt of each payment of property tax with respect to property in the District, the City shall deposit into 
the Developer's Project Cost Account according to the terms of the Credit Enhancement Agreement that 
portion of each payment constituting the percentage of total actual Tax Increment for such year equal to 
the Tax Increment Revenues (Developer's Share). The amounts in the Developer’s Project Cost Account 
shall be used and applied solely to fund the payments to Developer under the Credit Enhancement 
Agreement.  

Section 3.05:  Description of Terms and Conditions of Agreements.  A description of the terms 
and conditions of the agreements, contracts and obligations to be entered into by the City is set forth in 
the Credit Enhancement Agreement to be entered into by the City and the Developer which will be 
substantially in the form attached hereto as Exhibit E. The Credit Enhancement Agreement sets forth the 
obligations of the City to pay to Developer each year during the term of that Agreement Tax Increment 
Revenues (Developer’s Share) from all Property Tax with respect to all property in the District, as 
provided in such Credit Enhancement Agreement. 

Section 3.06: Calculation of Tax Shifts. In accordance with Maine statutes governing the 
establishment of affordable housing development districts, Exhibit F identifies the estimated tax shifts 
which will result during the term of the District from the establishment of the District, using formulas 
approved by the Director of the Maine State Housing Authority. Exhibit F also contains a summary of the 
methodology and calculations utilized in calculating such estimated tax shifts.   

The 58 Boyd Street Apartments project will pay property taxes to the City based upon the local 
assessed valuation of the project and the City’s annual tax rate.  Exhibit A shows the estimated property 
taxes that will be paid by the project over the next 30 years based upon the estimated local assessed 
valuation and the estimated tax rate of $22.08/$1000 for the first year of the District.  The amount of 
property taxes paid by owners of property in the District to City will be the same whether the project is 
included in a TIF district or not. 

If the project is not part of a TIF, some of these new tax revenues will be offset by what are 
commonly called tax shifts.  Since the City’s total state valuation will be higher as a result of the project, 
its share of Cumberland County taxes will increase.  The increased valuation and population will change 
the amount the City receives in State Revenue Sharing.  The increased valuation and increased school 
enrollment will change the amount the City receives in state education aid. 

Exhibit F thus shows the estimated amount of these tax shifts compared to what they would be if 
the new valuation is “sheltered’ in a TIF and, therefore, does not get counted in the City’s state valuation 
that is used in calculating county tax, revenue sharing and state education aid. 

The actual extent and amount of the tax shifts can vary from this estimate since they are controlled 
by factors outside the City’s control such as the rate of increase in the County budget, the amount of state 
sales and income tax collected, the amount of funding provided by the state for education aid, and the 
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formula used to distribute that aid.  So the extent and value of the shifts could be more or less than 
estimated. 

Article IV.  Municipal Approvals. 

        Section 4.01:  Public Hearing. Before designating the District, the City legislative body of the City 
held a public hearing. Notice of the hearing was published on November 20, 2017, a date that was at least 
10 days before the hearing, in The Portland Press Herald, a newspaper of general circulation within the 
City. Attached hereto as Exhibit G is a copy of the Notice of Public Hearing. The Public hearing was held 
in accordance with the requirements of 30-A M.R.S.A. § 5250 on November 20, 2017. At the public 
hearing, interested parties were given a reasonable opportunity to present testimony concerning the 
District and the Development Program. 

           Section 4.02: Authorizing Votes. Attached as Exhibit H is a copy of the Orders proposed for 
adoption by the City Council of the City of Portland at a meeting thereof duly called and held on 
November 20, 2017 designating the District and adopting the Development Plan.  

           The undersigned, being the City Manager of the City of Portland, certifies that all of the 
information contained herein is true and correct to the best of my knowledge. 

Dated: November , 2017 
Jon P. Jennings, City Manager, City of Portland 

C:\Users\mpd\Desktop\AHTIF Docs\58 Boyd Street\Development Program 58 Boyd Street 10.26.17.docx 



CREDIT ENHANCEMENT AGREEMENT 

This Credit Enhancement Agreement, dated as of  November      , 2017, between the City of 
Portland, Maine, a municipal body corporate and politic and a political subdivision of the State of Maine 
(the “City”), and 58 Boyd Street LP, a Maine Corporation (the “Developer”). 

W I T N E S S E T H  T H A T 

WHEREAS, the City designated the 58 Boyd Street Apartments Affordable Housing 
Development District (the “District”) pursuant to Chapter 206, subchapter 3 of Title 30-A of the Maine 
Revised Statutes, as amended, by vote of the City Council at a meeting held on November 20, 2017 and 
pursuant to the same City Council Meeting action adopted a development program and financial plan for 
the District (the “Development Program”), and 

WHEREAS, the Director of the Maine State Housing Authority has reviewed and approved the 
District and the Development Program, and 

WHEREAS, the Development Program contemplates the execution and delivery of a credit 
enhancement agreement between the City and the Developer and the City approved the execution and 
delivery of a credit enhancement agreement as described in the Development Program pursuant to such 
City Council Meeting approval and a resolution of the Municipal Officers, adopted November 20, 2017 by 
vote of the City Council and the City and the Developer desire and intend that this Credit Enhancement 
Agreement be and constitute the Credit Enhancement Agreement contemplated by and described in the 
Development Program; 

NOW, THEREFORE, in consideration of the foregoing and in consideration of the mutual 
promises and covenants set forth herein, the parties hereby agree as follows: 

ARTICLE I: DEFINITIONS 

Section 1.1. Definitions.  The terms defined in this Article I shall, for all purposes of this 
Agreement, have the meanings herein specified, unless the context clearly requires otherwise: 

“Affordable Housing Development Program Fund” means the Affordable Housing Development 
Program Fund described in Article III of the Development Program and established and maintained 
pursuant to Article II hereof.  

“Agreement” means this Credit Enhancement Agreement between the City and the Developer. 

“Captured Assessed Value” means the amount, stated as percentages or stated sums, of the 
Increased Assessed Value that is utilized from year to year to finance the Capital Program and Public 
Improvements described in the Development Program; the Captured Assessed Value of the District shall 
be 50% of the Increased Assessed Value.   

“City” means the City of Portland, Maine, a municipality duly organized and existing under the 
laws of the State of Maine, its successors and assigns. 

“Current Assessed Value” means the assessed value of the District certified by the municipal 
assessor as of April 1st of each year that the District remains in effect. 

“Developer” means 58 Boyd Street LP, its successors and assigns. 
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“Development Program” means the Development Program for the District as adopted by the City 
at a meeting of the City Council held on November 20, 2017. 

“District” means the 58 Boyd Street Apartments Affordable Housing Development District 
designated by the City pursuant to Chapter 206, subchapter 3 of Title 30-A of the Maine Revised Statutes, 
as amended, by vote of its City Council at a meeting held on November 20, 2017. 

“Financial Plan” means the financial plan described in Article III of the Development Program. 

“Fiscal Year” means July 1 to June 30 each year or such other fiscal year as the City may 
establish. 

“Increased Assessed Value” means the valuation amount by which the Current Assessed Value of 
the District exceeds the Original Assessed Value of the District. If the Current Assessed Value is equal to 
or less than the Original Assessed Value, there is no Increased Assessed Value.   

“Original Assessed Value” means the assessed value of the District as of March 31, 2017, which 
amount was Zero Dollars ($0). 

“Project” means the design, planning, development, acquisition, construction, financing and 
installation of the Development Program as described in Section 2.03 of said Development Program. 

“Project Costs” means any expenditures or monetary obligations incurred or expected to be 
incurred that are authorized by section 5249 of title 30-A of the Maine Revised Statutes and included in 
the Development Program.   

“Project Cost Account” means the Developer’s Project Cost Account described in Article III of 
the Development Program and established and maintained pursuant to Article II of this Agreement. 

“Property Taxes” means any and all ad valorem property taxes levied, charged or assessed against 
real estate in the District by the City or on its behalf. 

“Qualified Investments” means any and all securities, obligations or accounts in which 
municipalities may invest their funds under applicable Maine law. 

“Tax Increment” means all Property Taxes assessed by the City, in excess of any state, county or 
special district tax, upon the Increased Assessed Value of all property in the District.  

“Tax Increment Revenues (Developer’s Share)” means that percentage of the Tax Increment with 
respect to real estate now or hereafter located in the District retained pursuant to the terms of the 
Development Program to pay Project Costs of the Capital Program, and which amount is to be deposited 
each year during the term of this Agreement in the Developer’s Project Cost Account to fund payments to 
the Developer due pursuant to this Agreement.   The Tax Increment Revenues (Developer’s Share) is fifty 
percent (50%). The Tax Increment Revenues (Developer’s Share) will be calculated each year as more 
particularly described herein and in Exhibit A of the Development Program and will be based on the 
Increased Assessed Value of the District which percentage or amount shall be captured and retained to pay 
to the Developer the costs of the Capital Program described in the Development Program. 

"Tax Shift" means the sum of the following amounts as calculated under the Tax Shift Formulas, 
as hereafter defined: (a) the difference between (i) the county tax payable by the City if the Captured 
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Assessed Value that under the then existing Tax Shift Formulas is not included in the actual calculation of 
County Tax were included in the City's valuation in calculating the county tax, and (ii) the county tax 
payable by the City to the extent that the Captured Assessed Value is excluded from the City's valuation in 
calculating the county tax; plus (b) the difference between (i) the State aid to education that would be 
received by the City if the Captured Assessed Value that under the then existing Tax Shift Formulas is not 
included in the actual calculation of State aid to education were included in the City's valuation in 
calculating State aid to education, and (ii) the State aid to education that received by the City to the extent 
that  the Captured Assessed Value is excluded from the City's valuation in calculating such amounts of 
State aid to education; plus (c) the difference between (i) the State revenue sharing that would be received 
by the City if the Captured Assessed Value that under the then existing Tax Shift Formulas is not included 
in the actual calculation of State revenue sharing were included in the City's valuation in calculating the 
amount of State revenue sharing, and (ii) the State revenue sharing received each year to the extent that  
the Captured Assessed Value is excluded in the City's valuation in calculating such amounts of revenue 
sharing. Examples of the calculation of the estimated Tax Shifts based on the current Tax Shift Formulas 
are attached as Exhibit F to the Development Program. 
 
 "Tax Shift Formulas" means the formulas utilized by the State of Maine in calculating (a) the 
county tax payable in accordance with 30-A M.R.S.A. § 706 and 36 M.R.S.A. §§ 305(1), 381, as 
amended, and any successor provisions; (b) the municipal revenue sharing distribution of the Local 
Government Fund in accordance with 30-A M.R.S.A. §5681, as amended, and any successor provision, 
provided, however, that distribution of the Disproportionate Tax Burden Fund (the Revenue II fund), if 
any, shall not be taken into consideration in such calculation since taxes assessed on captured value within 
a tax increment financing district are included in the amounts of the property assessed in determining 
allocations of such Disproportionate Tax Burden Fund; and (c) State aid to education, including aid for 
total operating costs, total program cost allocation (taking into account the maximum local share or circuit 
breaker) and total debt service cost allocation (taking into account the maximum local share or circuit 
breaker), but not taking into account any hold harmless or hardship cushion that results in additional State 
aid to education to the prior year’s  level even through the calculation would have resulted in a reduction, 
all as computed in accordance with Maine Department of Education Form ED 261 or any successor form. 
  
 “Tax Payment Date” means the date(s) on which Property Taxes levied by the City are due and 
payable from owners of property located within the City. 
 
 Section 1.2. Interpretation and Construction.  In this Agreement, unless the context otherwise 
requires: 
 
 (a)  The terms “hereby,” “hereof,” “hereto,” “herein,” “hereunder” and any similar terms, as used 
in this Agreement, refer to this Agreement, and the term “hereafter” means after, and the term “heretofore” 
means before the date of delivery of this Agreement. 
 
 (b)  Words importing a particular gender mean and include correlative words of every other 
gender and words importing the singular number mean and include the plural number and vice versa. 
 
 (c)  Words importing persons mean and include firms, associations, partnerships (including 
limited partnerships), limited liability companies, trusts, corporations and other legal entities, including 
public or governmental bodies, as well as any natural persons. 
 
 (d)  Any headings preceding the texts of the several Articles and Sections of this Agreement, and 
any table of contents or marginal notes appended to copies hereof, shall be solely for convenience of 
reference and shall not affect its meaning, construction or effect. 
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 (e)  All notices to be given hereunder shall be given in writing and, unless a certain number of 
days is specified, within a reasonable time. All approvals, consents and acceptances required to be given 
or made by any signatory hereto shall not be withheld unreasonably. 
 
 (f)  If any clause, provision, Article or Section of this Agreement shall be ruled invalid by any 
court of competent jurisdiction, the invalidity of such clause, provision, Article or Section shall not affect 
any of the remaining provisions hereof. 
 

ARTICLE II: DEVELOPER’S PROJECT COST ACCOUNT OF THE 
AFFORDABLE HOUSING DEVELOPMENT PROGRAM FUND AND FUNDING 

REQUIREMENTS 
 

 Section 2.1. Creation of Developer’s Project Cost Account of the Affordable Housing 
Development Program Fund.  The City hereby confirms the creation and establishment of (a) the 58 Boyd 
Street Apartments Affordable Housing Development District Affordable Housing Development Program 
Fund; and (b) a segregated fund in the name of the City designated as the “58 Boyd Street Apartments 
Affordable Housing Development District Developer’s Project Cost Account of the Affordable Housing 
Development Program Fund” (the “Developer’s Project Cost Account”) pursuant to, and in accordance 
with the terms and conditions of the Development Program.  The Affordable Housing Development 
Program Fund shall consist of the Developer’s Project Cost Account as described in the Development 
Program.   
 
 Section 2.2. Deposits into Developer’s Project Cost Account of the Affordable Housing 
Development Program Fund.  The City shall deposit into the Developer’s Project Cost Account 
contemporaneously with each payment of Property Tax by owners of property in District during the term 
of the District an amount equal to that portion thereof constituting the Tax Increment Revenues 
(Developer’s Share) for the period or year to which the payment relates and shall allocate the amount so 
deposited to fund fully and pay the payments due to Developer under Article III of this Agreement.   
 
 Section 2.3. Use of Monies in Developer’s Project Cost Account of the Affordable Housing 
Development Program Fund.  Monies deposited in the Developer’s Project Cost Account shall be used and 
applied exclusively to fund the City’s payment obligation described in Article III hereof. 
 
 Section 2.4. Monies Held in Trust.  All monies required to be deposited with or paid into the 
Developer’s Project Cost Account to fund payments of the Developer under the provisions hereof and the 
provisions of the Development Program,  shall be held by the City in trust, for the benefit of the 
Developer. 
 
 Section 2.5. Investments.  The monies in the Developer’s Project Cost Account shall be invested 
and reinvested in Qualified Investments as determined by the City.  The City shall have discretion 
regarding the investment of such monies, provided such monies are invested in Qualified Investments.  As 
and when any amounts thus invested may be needed for disbursements, the City shall cause a sufficient 
amount of such investments to be sold or otherwise converted into cash to the credit of such account.  The 
City shall have the sole and exclusive right to designate the investments to be sold and to otherwise direct 
the sale or conversion to cash of investments made with monies in the Developer’s Project Cost Account. 
 
 Section 2.6. Liens.  The City shall not hypothecate or grant or create any liens, security interests, 
encumbrances, or other interests of any nature whatsoever, with respect to the Developer’s Project Cost 
Account or any funds therein, other than the interest granted to the Developer hereunder in and to the 
amounts on deposit therein. 
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ARTICLE III: PAYMENT OBLIGATIONS 
 
  Section 3.1. Credit Enhancement Payments.  (a) The term of this Agreement shall be for 
thirty (30) years as described below. The City agrees to pay to the Developer within 30 days of the end of 
each fiscal year (ends June 30 each year) this Agreement is in effect  payments equal to the Tax Increment 
Revenues (Developer’s Share) beginning with the designation and approval of the District by the Director 
of the Maine State Housing Authority, that being the City Fiscal Year beginning July 1, 2018 and ending 
June 30, 2019 (FY19) and continuing with each Fiscal Year of the City thereafter through and including 
June 30, 2048 (FY48).  The City shall make all such payments of the Tax Increment Revenues 
(Developer’s Share) to the Developer, its successors and assigns according to Exhibit A of the 
Development Program, based upon the corresponding fiscal year’s projected allocation percentage for 
each payment.  The Developer’s share will be 100% of the captured revenue (based on 50% of the value 
captured) as indicated on Exhibit A.  The obligation of the City to make such payments shall be a limited 
obligation payable solely from that portion of the Tax Increment Revenues (Developer’s Share) payable to 
the Developer hereunder,  whether or not actually deposited into the Developer’s Project Cost Account, 
and shall not constitute a general debt or obligation on the part of the City or a general obligation or 
charge against or pledge of the faith and credit or taxing power of the City, the State of Maine or any 
political subdivision thereof. 
  
 (b) If, with respect to any Tax Payment Date, the owner or owners of property in the District 
fail(s) to pay any portion of the Property Taxes assessed by the City, because of a valuation dispute or 
otherwise, the Property Taxes actually paid with respect to such Tax Payment Date shall first be applied to 
taxes due on account of the Original Assessed Value and second shall constitute Tax Increment Revenues. 
 
 (c)  Annually, Developer will provide operating cash flow statements as back-up documentation 
of Projects Costs for its TIF payments, which documentation will be kept confidential by the City. 
 

(d)  Prior to receiving the first payment under this Agreement, Developer must provide evidence 
reasonably satisfactory to the City to demonstrate that the Project was designed, constructed and/or 
rehabilitated in accordance with City’s Green Building Code set forth in the City’s Code of Ordinances 
Chapter 6 Article VII.   

 
(e) During the course of construction of the Project, Developer must provide documentation in a 

form reasonably satisfactory to the City, which demonstrates that any firms employed in the construction 
phase of the Project have compensated their employees the current wage rates and fringe benefits as 
required under applicable state prevailing wage law under 26 M.R.S.A. §1306, or the City’s Code of 
Ordinances Chapter 33, §33-1 to §33-12. 
 
 
 Section 3.2. Completion of Development Program. Prior to receiving the first payment under this 
Agreement, Developer shall provide evidence reasonably satisfactory to the City of the Company’s ability 
to complete the Project in accordance with State law.  Reasonably satisfactory evidence shall include the 
Company’s having closed on the financing for the Project. 
 
 

Section 3.3. Failure to Make Payment.  In the event the City should fail to, or be unable to, make 
any of the payments required under Section 3.1 hereof, the item or installment so unpaid shall continue 
from year-to-year, as a limited obligation of the City, under the terms and conditions hereinafter set forth, 
until the amount unpaid shall have been fully paid and the City agrees to pay the same with interest 
thereon at the rate equal to the interest rate per annum payable by owners of property in the City on 
Property Taxes that are not paid when due, but only from Tax Increment Revenues (Developer’s Share) 
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paid to the City by the Developer from time to time, and any earnings thereon, whether or not deposited 
into the Developer’s Project Cost Account of the Affordable Housing Development Program Fund.  
Payments shall be applied first against accrued interest and then against principal.  The Developer shall 
have the right to initiate and maintain an action to specifically enforce the City’s obligations hereunder, 
including without limitation, the City’s obligation to deposit all Tax Increment Revenues (Developer’s 
Share) to the Developer’s Project Cost Account and its obligation to make payments to the Developer. 
 
 Section 3.4. Manner of Payments.  The payments provided for in this Article III shall be paid in 
immediately available funds directly to the Developer in the manner provided hereinabove for its own use 
and benefit, for qualified Project Costs. 
 
 Section 3.5. Obligations Unconditional.  The obligations of the City to make the payments 
described in this Agreement in accordance with the terms hereof shall be absolute and unconditional 
irrespective of any defense or any rights of setoff, recoupment or counterclaim it might otherwise have 
against the Developer.  The City shall not suspend or discontinue any such payment or terminate this 
Agreement for any cause, including without limitation, any acts or circumstances that may constitute 
failure of consideration or frustration of purpose or any damage to or destruction of the Project or any 
change in the tax or other laws of the United States, the State of Maine or any political subdivision of 
either thereof. 
 
 Section 3.6. Limited Obligation.  The City’s obligations of payment hereunder shall be limited 
obligations of the City payable solely from monies on deposit in the Developer’s Project Cost Account, 
and any earnings thereon, pledged therefor under this Agreement.  The City’s obligations hereunder shall 
not constitute a general debt or a general obligation or charge against or pledge of the faith and credit or 
taxing power of the City, the State of Maine, or of any municipality or political subdivision thereof, but 
shall be payable solely from that portion of the Tax Increment Revenues (Developer’s Share) payable to 
the Developer hereunder, and any earnings thereon, whether or not actually deposited into the Developer’s 
Project Cost Account.  This Agreement shall not directly or indirectly or contingently obligate the City, 
the State of Maine, or any other municipality or political subdivision to levy or to pledge any form of 
taxation or to levy or to make any appropriation for their payment, excepting the City’s obligation to levy 
Property Taxes upon the property in the District and the pledge of the Tax Increment Revenues 
(Developer’s Share), and earnings thereon, established under this Agreement. 
 
  

ARTICLE IV: PLEDGE AND SECURITY INTEREST 
 
 Section 4.1.  Pledge of Developer’s Project Cost Account.  In consideration of this Agreement and 
other valuable consideration and for the purpose of securing payment of the amounts provided for 
hereunder to the Developer by the City, according to the terms and conditions contained herein, and in 
order to secure the performance and observance of all of the City’s covenants and agreements contained 
herein, the City does  hereby grant a security interest in and pledge to the Developer the Developer’s 
Project Cost Account to the extent of Developer’s Rights under this Agreement to receive funds from the 
Developer’s Project Cost Account and all sums of money and other securities and investments now or 
hereafter therein. 
 
 Section 4.2.  Perfection of Interest.  The City authorizes the Developer to file and, if necessary, 
shall cooperate with the Developer in causing appropriate financing statements and continuation 
statements naming the Developer as pledgee of all amounts from time to time on deposit in the 
Developer’s Project Cost Account to be duly filed and recorded in the appropriate state offices as required 
by and permitted under the provisions of the Maine Uniform Commercial Code or other similar law as 
adopted in the State of Maine and any other applicable jurisdiction, as from time to time amended, in order 
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to perfect and maintain the security interests created hereunder.  To the extent deemed necessary by the 
Developer, the City will at such time and from time to time as requested by Developer establish the 
Developer’s Project Cost Account as a segregated fund under the control of an escrow agent, trustee or 
other fiduciary so as to perfect Developer’s interest therein. 
 
 Section 4.3.  Further Instruments.  The City shall, upon the reasonable request of the Developer, 
from time to time execute and deliver such further instruments and take such further action as may be 
reasonable and as may be required to carry out the provisions of this Agreement; provided, however, that 
no such instruments or actions shall pledge the credit of the City. 
 
 Section 4.4.  No Disposition of Developer’s Project Cost Account.  Except as permitted 
hereunder, the City shall not sell, lease, pledge, grant a security interest in, assign or otherwise dispose, 
encumber or hypothecate any interest in the Developer’s Project Cost Account and will promptly pay or 
cause to be discharged or make adequate provision to discharge any lien, charge or encumbrance on any 
part hereof not permitted hereby. 
 
 Section 4.5.  Access to Books and Records.  All books, records and documents in the possession 
of the City relating to the District, the Development Program, this Agreement and the monies, revenues 
and receipts on deposit or required to be deposited into the Developer’s Project Cost Account shall at all 
reasonable times be open to inspection by the Developer, its agents, lenders, designees and employees. 
 

ARTICLE V: DEFAULTS AND REMEDIES 
 
 Section 5.1.  Events of Default.  Each of the following events shall constitute and be referred to in 
this Agreement as an “Event of Default:” 
 

  (a) any failure by the City to pay any amounts due to Developer when the same shall 
become due and payable; 

 
  (b) any failure by the City to make deposits into the Affordable Housing Development 

Program Fund or the Developer’s Project Cost Account as and when due; 
 
  (c) any failure by the City or the Developer to observe and perform in all material respects 

any covenant, condition, agreement or provision contained herein on the part of the City or the 
Developer to be observed or performed, provided, however, that failure of Developer or any other 
owner of property in the District to pay Property Taxes when due shall not constitute an event of 
default hereunder; or 

 
  (d) if a decree or order of a court or agency or supervisory authority having jurisdiction in 

the premises of the appointment of a conservator or receiver or liquidator of, any insolvency, 
readjustment of debt, marshalling of assets and liabilities or similar proceedings, or for the 
winding up or liquidation of the City’s affairs shall have been entered against the City or the City 
shall have consented to the appointment of a conservator or receiver or liquidator in any such 
proceedings of or relating to the City or of or relating to all or substantially all of its property, 
including without limitation, the filing of a voluntary petition in bankruptcy by the City or the 
failure by the City to have a petition in bankruptcy dismissed within a period of ninety (90) 
consecutive days following its filing or in the event an order for release has been entered under the 
Bankruptcy Code with respect to the City. 

 
 Section 5.2.  Remedies on Default.  Whenever any Event of Default referred to in Section 6.1 
hereof shall have occurred and be continuing, the non-defaulting party may take any one or more of the 
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following remedial steps:  (a) the non-defaulting party may take whatever action at law or at equity as may 
appear necessary or desirable to collect any amount then due and thereafter to become due, to specifically 
enforce the performance or observance of any obligations, agreements or covenants of the non-defaulting 
party under this Agreement and any documents, instruments and agreements contemplated hereby or to 
enforce any rights or remedies available hereunder; and  (b) the Developer shall also have the right to 
exercise any rights and remedies available to a secured party under the laws of the State of Maine. 
 
 Section 5.3.  Remedies Cumulative.  No remedy herein conferred upon or reserved to any party is 
intended to be exclusive of any other available remedy or remedies but each and every such remedy shall 
be cumulative and shall be in addition to every other remedy given under this Agreement or now or 
hereafter existing at law, in equity or by statute.  Delay or omission to insist upon the strict performance of 
any of the covenants and agreements herein set forth or to exercise any rights or remedies upon the 
occurrence of an Event of Default shall not impair any relinquishment for the future of the rights to insist 
upon and to enforce, from time to time and as often as may be deemed expedient, by injunction or other 
appropriate legal or equitable remedy, strict compliance by the City with all of the covenants and 
conditions hereof, or of the rights to exercise any such rights or remedies, if such Event of Default be 
continued or repeated. 
 
 Section 5.4.  Agreement to Pay Attorneys’ Fees and Expenses.  Notwithstanding the application of 
any other provision hereof, in the event any party should default under any of the provisions of this 
Agreement and the non-defaulting party shall require and employ attorneys or incur other expenses or 
costs for the collection of payments due or to become due or for the enforcement of performance or 
observance of any obligation or agreement on the part of the City or the Developer herein contained, the 
defaulting party shall, on demand thereof pay to the non-defaulting party the reasonable attorneys fees, 
costs and expenses so incurred by the non-defaulting party. 
 
 Section 5.5.  Disputes. The parties agree that in the event of any dispute or disagreement 
hereunder the City shall continue to make payment of all amounts due hereunder in the manner and at the 
times specified herein until final resolution of such dispute, whether by mutual agreement or final decision 
of a court, arbitrator or other dispute resolution mechanism.  The City hereby waives any right to 
withhold, suspend or setoff payments during the pendency of any such dispute, this waiver being limited 
and expressly intended to affect only those rights necessarily related to or arising directly under the terms 
of this Agreement. 
 

ARTICLE VI: EFFECTIVE DATE, TERM AND TERMINATION 
 

 Section 6.1.  Effective Date and Term.  This Agreement shall become effective upon its execution 
and delivery by the parties hereto and shall remain in full force from the date hereof for the entire term of 
this Agreement and shall expire upon the payment of all amounts due to the Developer hereunder and the 
performance of all obligations on the part of the City and the Developer hereunder. 
 
 Section 6.2.  Cancellation and Expiration of Term.  At the termination or other expiration of this 
Agreement and following full payment of all amounts due and owing to the Developer hereunder or 
provision for payment thereof and of all other fees and charges having been made in accordance with the 
provisions to this Agreement, the City and the Developer shall each execute and deliver such documents 
and take or cause to be taken such actions as may be necessary to evidence the termination of this 
Agreement. 
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ARTICLE VII: ASSIGNMENT AND PLEDGE OF DEVELOPER’S INTEREST 
 
 Section 7.1.  Consent to Pledge and/or Assignment.  The City hereby acknowledges that it is the 
intent of the Developer to pledge and assign and to grant security interests in and to this Agreement and 
the amounts payable to Developer hereunder and Developer’s right, title and interest in, to and under this 
Agreement as collateral for financing for the Project, although no obligation is hereby imposed on the 
Developer to make such assignment or pledge or to grant such security interests.  Recognizing this 
intention, the City does hereby consent and agree to the grant of such security interests and to the pledge 
and assignment of all the Developer’s right, title and interest in, to and under this Agreement and in and to 
the payments to be made to Developer hereunder, to third parties as collateral or security for indebtedness 
and other obligations or otherwise, on one or more occasions during the term hereof. 
 
 Section 7.2.  Pledge, Assignment or Security Interest.  The City hereby consents to the pledge, 
assignment or granting of a security interest by the Developer (or the pledge and assignment by any one 
Developer) of its right, title and interest in, to and under this Agreement.  The City agrees to execute and 
deliver any assignments, pledge agreements, consents or other confirmations required by the prospective 
secured party, pledgee or assignee, including without limitation, recognition of the secured party, pledgee 
or assignee as the holder of all right, title and interest herein and as the payee of amounts due and payable 
hereunder and any and all such other documentation as shall confirm to such secured party, pledgee or 
assignee the position of such secured party, assignee or pledgee and the irrevocable and binding nature of 
this Agreement and provide to the secured party, pledgee or assignee such rights and/or remedies as it may 
deem necessary for the establishing, perfection and protection of its interest herein. 
 
 Section 7.3.  Assignment.  Except as provided in this Article VII, the Developer shall not have the  
right to transfer and assign to any person or entity all or any portion of its rights in, to and under this 
Agreement; provided however, that any transfer of the real property within the District shall carry with it 
the benefit of this Agreement so long as (i) the rental units within the District remain affordable after such 
transfer; (ii) the prospective owner establishes to the reasonable satisfaction of the City that the financial 
benefits provided by this Agreement are still necessary to maintain the viability of the Project and (iii) the 
City Council approves the transfer. 
 

ARTICLE VIII: MISCELLANEOUS 
 
 Section 8.1.  Successors.  The covenants, stipulations, promises and agreements set forth herein 
shall bind and inure to the benefit of the respective successors and assigns of the parties hereto. 
 
 Section 8.2.  Severability.  In case any one or more of the provisions of this Agreement shall, for 
any reason, be held to be illegal or invalid, such illegality or invalidity shall not affect any other provision 
of this Agreement and this Agreement shall be construed and enforced as if such illegal or invalid 
provision had not been contained herein. 
 
 Section 8.3.  No Personal Liability of Officials of the City.  No covenant, stipulation, obligation or 
agreement of the City contained herein shall be deemed to be a covenant, stipulation or obligation of any 
present or future elected or appointed official, officer, agent, servant or employee of the City in his 
individual capacity and neither the members of the City Council of the City nor any official, officer, 
employee or agent of the City shall be liable personally with respect to this Agreement or be subject to any 
personal liability or accountability by reason hereof. 
 
 Section 8.4.  Counterparts.  This Agreement may be executed in any number of counterparts, each 
of which, when so executed and delivered, shall be an original, but such counterparts shall together 
constitute but one and the same Agreement. 
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 Section 8.5.  Governing Law.  The laws of the State of Maine shall govern the construction and 
enforcement of this Agreement. 
 
 Section 8.6.  Notices.  All notices, certificates, requests, requisitions or other communications by 
the City or the Developer pursuant to this Agreement shall be in writing and shall be sufficiently given and 
shall be deemed given when hand delivered or mailed by first class mail, postage prepaid, addressed as 
follows: 
 
 If to the City:   City Manager 
    City Portland 

 389 Congress Street 
 Portland, Maine 04101 

  
 If to the Developer:  58 Boyd Street LP 
     
    14 Baxter Boulevard 
    Portland, ME  04101 
 
Any of the parties may, by notice given to the other, designate any further or different addresses to which 
subsequent notices, certificates, requests or other communications shall be sent hereunder. 
 
 Section 8.7.  Amendments.  This Agreement may be amended only with the concurring written 
consent of the parties hereto. 
 
 Section 8.8.  Net Agreement.  This Agreement shall be deemed and construed to be a “net 
agreement,” and the City shall pay absolutely net during the term hereof all payments required hereunder, 
free of any deductions, and without any abatement, deductions or setoffs. 
 
 Section 8.9.  Benefit of Assignees or Pledgees.  The City agrees that this Agreement is executed in 
part to induce secured parties, assignees or pledgees to provide financing for the Project and accordingly 
all covenants and agreements on the part of the City as to the amounts payable hereunder are hereby 
declared to be for the benefit of any such secured parties, assignee or pledgee from time to time of the 
Developer’s right, title and interest herein. 
 
 Section 8.10.  MaineHousing Rules and Requirements.  The Developer and the City shall comply 
with any rules adopted by the Maine State Housing Authority and with any conditions of approval 
imposed by the Maine State Housing Authority following designation of the District. The City shall report 
annually to the Director of the Maine State Housing Authority regarding the status of the District, 
including the following matters as required by law: (a) certify that the public purpose of the District is 
being met; (b) account for any sales of property within the District; and (c) certify that rental units within 
the District remain affordable. The parties shall comply with the rule provisions for recovery of public 
revenue if conditions for approval of the District are not maintained for the duration of the District, as 
provided by rules adopted by the Maine State Housing Authority in accordance with applicable law. The 
Developer agrees to provide all information as required by the City to satisfy its reporting obligations. 
 
 Section 8.11.  Affordability Covenants. The Developer and the City shall, in order to assure the 
continued affordability of the rental units as required by the Development Program, Maine State Housing 
Authority and applicable laws, regulations and ordinances, execute a declaration which is substantially in 
the same form as the “Declaration of Covenants, Conditions and Restrictions which is attached to the 
Development Program as Exhibit I. 
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Section 8.12 Valuation Agreement.  The Development Program makes certain assumptions 

and estimates regarding valuation, depreciation of assets, tax rates, estimated amounts of the Increased 
Assessed Value and the Tax Increment, estimated amounts of the Tax Increment Revenues (Developer’s 
Share), estimated development costs and other estimates.  The City and the Developer hereby covenant 
and agree that the assumptions, estimates, analysis and results set forth in the Development Program shall 
in no way (a) prejudice the rights of any party to be used, in any way, by any party in either presenting 
evidence or making argument in any dispute which may arise with respect to Developer’s property for 
purposes of ad valorem property taxation or any tax abatement proceeding or (b) modify or change in any 
way the terms of this Agreement even if the actual results differ substantially from the estimates, 
assumptions or analysis. 
 
 Section 8.13.  Integration.  This Agreement completely and fully supersedes all other prior or 
contemporaneous understandings or agreements, both written and oral, between the City and the 
Developer relating to the specific subject matter of this Agreement and the transactions contemplated 
hereby. 
 
 IN WITNESS WHEREOF, the City and the Developer have caused this Agreement to be executed 
in their respective names and their respective seals to be hereunto affixed and attested by the duly 
authorized officers, all as of the date first above written. 
 
WITNESS       CITY OF PORTLAND 
 
 
 
       By:       
            Jon P. Jennings, Its City Manager 
         
 
 

58 BOYD STREET LP  
BY PORTLAND HOUSING DEVELOPMENT 
CORPORATION, ITS GENERAL PARTNER 

 
 
 
       By:       
              Mark Adelson, Its Executive Director 

  
 
. 
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CITY OF PORTLAND 
Declaration of Covenants, Conditions and Restrictions for 

 
 This Declaration of Covenants, Conditions and Restrictions (the “Declaration”) is entered 

into by and between the City of Portland, a public body corporate and politic with its principal 

place of business at 389 Congress Street, Portland, Maine, 04101 (“City”) and 58 Boyd Street LP, 

a Maine limited partnership  with a mailing address of  14 Baxter Boulevard, Portland, Maine 

04101 (“Developer”). 

 
W I T N E S S E T H 

 
 WHEREAS, the Developer acknowledges that City is providing a loan from HUD HOME 

funds in City’s Housing and Community Development Budget to the Developer (the “Loan”) for 

the construction of fifty-five (55) units of rental housing located at 58 Boyd Street, Portland, 

Maine (the “Development”); and 

 WHEREAS the Developer acknowledges City’s resulting beneficial interest in the 

Development, and Developer acknowledges that its ownership and operation of the Development 

are in furtherance of discharge of the public trust; and 

 WHEREAS, City has provided the Loan to Developer in consideration of the Developer’s 

agreement to abide by the provisions of this Declaration. 

 NOW THEREFORE, City and the Developer agree as follows: 
 
1. Term.  The term of this Declaration shall be for a period beginning on the date that it is 

recorded in the Cumberland County Registry of Deeds  (the “Effective Date”), and ending on 
the later of (a) the date the Loan is paid in full, or (b) 90 years from the Effective Date of this 
Declaration (the “Qualifed Project Period”). 
 

2. Enforceability of Covenants.  The covenants and restrictions of Developer set forth herein 
are intended to be and shall be considered covenants that run with the real estate described in 
Exhibit A attached hereto and made a part hereof and shall bind all subsequent owners and 
holders of any interest in said real estate, except to the extent herein provided.   The City may 
enforce the covenants set forth herein as a contract beneficiary whether or not Developer is or 
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remains indebted to the City.   The covenants of Developer set forth herein shall survive a sale, 
transfer, or other disposition of the Development by Developer, a foreclosure or transfer of title 
in lieu of foreclosure, or the repayment of the Loan, but shall cease to apply to the 
Development in the event of involuntary noncompliance caused by substantial destruction, 
seizure, requisition, or change in law or an action of a governmental agency that prevents the 
City from enforcing the covenants, even though compensated by insurance, provided that the 
Loan is repaid within a reasonable period of time after such involuntary loss or substantial 
destruction. 
 

3. Covenants.  Developer hereby covenants and represents to the City as follows: 
 
a. Development.  The Development shall consist of the land described in Exhibit A 

attached hereto, together with all improvements, which after completion of the work 
will contain a total of eighty (80) units of rental housing and related amenities.  The 
units in the Development shall be of comparable quality and have comparable 
amenities.  Developer shall not make any change in the nature, size, number of location 
of the units in the Development and the facilities in the units.  
 

b. Use.  The Developer shall rent or make available for rental all of the units in the 
Development on a continuous and non-transient basis to members of the general public 
throughout the Qualified Project Period.   Developer covenants and agrees that no 
change of use shall occur without the express written consent of the City. 

 
c. Low Income Units.  For a period of ninety (90) years at least forty-four (44) of the 

units will be occupied by households with incomes at or below sixty percent (60%)  
(collectively referred to as the “Low Income Units”).   The remaining eleven (11) units 
will be market rate units. 

 
i. Income and area median income shall be as determined in accordance with 

Section 42 of the Internal Revenue Code of 1986 and associated regulations and 
guidance, all as may be amended from time to time, (“Section 42”) and income 
limits shall be adjusted for family size.  
 

ii. Prior to initial occupancy and at least annually, the Developer shall verify that 
the income, based on the then current income, of each household occupying a 
Low Income Unit in the Development does not exceed the Applicable Income 
Limit (the “Determination”). 

 
iii. A Low Income Unit occupied by a household, who at the commencement of 

occupancy, met the Applicable Income Limit shall continue to be treated as 
occupied by a qualified resident even though the household’s income may 
exceed the Applicable Income Limit, adjusted for family size, at the time of the 
most recent Determination, if after such Determination, but before the next 
Determination, any unit in the Development of comparable size is occupied by 
a new household whose income does not exceed the Applicable Income Limit. 
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iv. After initial occupancy but upon again becoming vacant,  a Low Income Unit 
shall be treated as occupied by a household meeting the Applicable Income 
Limit until occupied (other than occupancy by another resident for a temporary 
period not to exceed 31 days), at which time the character of the unit shall be 
re-determined in light of the new resident’s income. 

 
d. Rent Restrictions.  For the Qualified Project Period, the Low Income Units shall be 

rent-restricted.  A unit is rent-restricted if the gross monthly rent does not exceed 
one-twelfth (1/12th)  of thirty percent (30%) of the imputed income limitation 
applicable to the unit.   The imputed income limitation is the Applicable Income Limit 
for the unit, except the adjustment for family size shall be based, not on the actual 
number of occupants, but by assuming the number of occupants as follows:   

 
i. For a unit without a separate bedroom, one individual. 

ii. For a unit with one or more separate bedrooms, one and one-half individuals for 
each separate bedroom. 
 

Gross monthly rent shall not include any payment under Section 8 of the United States 
Housing Act of 1937 and associated regulations and guidance, all as may be amended 
from time to time (“Section 8”) but shall include any utility allowance, where 
applicable, taking into account such determinations under Section 8. 
 

e. Discrimination Prohibited.  Developer shall not segregate or physically isolate the 
Low Income Units from each other and from other units in the Development and the 
Developer shall use its best efforts to proportionately distribute the Low Income Units 
among each unit size in the Development.  Developer shall not refuse to rent a unit in 
the Development to any applicant because the applicant holds a voucher or a certificate 
of eligibility under Section 8. 
 

4. Compliance. Developer agrees to furnish to City such information as City may require in a 
form acceptable to City, including without limitation certifications and/or verifications of 
occupancy and resident income, to determine Developer’s compliance with the covenants set 
forth herein.  Information deemed acceptable by Maine State Housing Authority shall be 
acceptable to the City. 
 

5. Income Certifications/Leases.  Developer shall use residential lease forms acceptable to City 
and obtain written and signed certifications of residents in a form acceptable to City to 
determine the qualifications of the residents for occupancy of a Low Income Unit.  Such leases 
or certifications shall contain clauses wherein each resident (a) certifies as to the accuracy of 
statements made relating to the resident’s income, (b) agrees that resident income and other 
eligibility requirements shall be deemed substantial and material obligations of the tenancy, (c) 
agrees to comply all requests for information with respect thereto from Developer or City, and  
(d) agrees that failure to provide accurate information or refusal to comply with a request for 
information shall be deemed a violation of a substantial obligation of the tenancy.  Developer 
covenants and agrees to take such action as City deems necessary to comply with the covenants 
herein or to correct or cure any failure of the Developer to comply with the covenants herein, 
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including, without limitation, the eviction of any tenant in accordance with applicable law.  
Lease forms which have been approved by Maine State Housing Authority shall be deemed 
approved by City.   
 

6. Real Estate Taxes.  Developer agrees that it shall pay all real estate taxes assessed on the 
Development during its ownership of the Development.   Nothing contained in this section 
shall be deemed a waiver or limitation on Developer's right to seek abatement of property taxes 
if Developer believes the Development is over-assessed. 

 
7. Records.  Developer shall maintain and keep current all books, documents, plans and records 

concerning the Development, including, but not limited to, books and records related to 
compliance with the covenants contained in this Declaration.  Such books, records, documents 
and plans shall be kept for: (a) a minimum of six (6) years after the expiration of the Qualified 
Project Period for those books, records, documents and plans pertaining to the rent and 
occupancy requirements described in Section 3 of this Declaration and the rent roll for all units 
in the Development; and (b) for a minimum of six (6) years after the end of the fiscal year or 
calendar year, as applicable, for all other books, records, documents and plans pertaining to the 
Development. Upon reasonable notice, City may audit and examine these books, records, 
documents and plans, and may inspect the buildings, grounds, equipment offices of the 
Development. 

 
8. Violation.  Developer shall immediately notify the City if Developer anticipates or discovers 

any noncompliance with any restriction or covenant in this Declaration, including, without 
limitation, noncompliance with the occupancy restrictions in Section 3 of this Declaration.  
Developer agrees to take such action as the City deems necessary to prevent noncompliance or 
to correct or cure any failure to comply with the covenants in this Declaration.  In the event the 
Developer fails to comply with the covenants set forth herein, and fails to cure such 
non-compliance within any applicable cure period, the City shall be entitled to exercise any of 
its rights under the documents executed in connection with the Loan, maintain an action in law 
or in equity against the Developer to recover damages incurred by the City from such failure, 
including, without limitation, reasonable attorneys’ fees and costs, and to require the 
Developer (through injunctive relief or specific performance) to comply with the provisions 
and covenants set forth herein and to immediately cure any failure to comply with the 
covenants set forth herein by the Developer. 
 

9. Indemnification.  Developer shall indemnify and hold City and its agents harmless from and 
against any and all claims, demands, liability, loss, cost or expense (including, but not limited 
to attorney’s fees and other costs of litigation) which may be incurred by the City arising out of 
or in any way related to the Developer’s breach of any of its obligations under this Declaration 
or any action taken by the City to enforce or exercise its rights under this Declaration as a result 
of such breach, except for claims arising from the gross negligence or willful acts of the City.  
The obligations under this section shall survive the termination or expiration of this 
Declaration as necessary to effectuate its provisions. 
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10. Modifications.  This Declaration may be amended or modified, in whole or in part, only by 
written agreement of Developer and the City clearly expressing the intent to modify this 
Declaration. 

 
11. Severability.  The validity of any clause, part or provision of this Declaration shall not affect 

the validity of the remaining portions thereof. 
 

12. Successors and Assigns.  This Declaration shall be binding upon Developer’s respective 
heirs, personal representatives, executors, administrators, successors and assigns and shall 
inure to the benefit of and be enforceable by City, its successors, transferees and assigns. 

 
13. Governing Law.  This Declaration shall be construed in accordance with and governed by the 

laws of the State of Maine. 
 

14. Notices.  Any notice or demand required or provided for in this Declaration shall be in writing 
and shall be deemed to have been sufficiently given for all purposes when hand-delivered or 
mailed by certified or registered United States mail, postage prepaid, or sent by overnight 
United States mail or overnight commercial delivery service to the Developer or the City at 
their respective addresses set forth herein, or at such other address as either of them may from 
time to time hereafter designate by notice given to the other as herein provided.  The City shall 
endeavor to provide a copy of any notice to Developer simultaneously to the Limited Partners 
at c/o Northern New England Housing Investment Fund, 75 Market Street, Suite 201, Portland, 
ME 04101, or such other addresses as may from time to time hereafter be designated by notice 
given to the City as herein provided.   

 
15. Intercreditor.  This Declaration is subject to the terms and conditions of the Intercreditor and 

Subordination Agreement by and among Maine State Housing Authority, the City of Portland,  
58 Boyd Street LP, and Portland Housing Development Corporation. dated   , 2017 
to be recorded in the Cumberland County Registry of Deeds herewith.   

 
 

 

 

 

Signature page follows. 

 

 

 

 

IN WITNESS WHEREOF, this Declaration has been duly executed by the Developer 

and City as of November       , 2017. 
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CITY OF PORTLAND 

___________________________ By:______________________________ 
Witness Jon P. Jennings 

Its City Manager 

58 BOYD STREET LP 
BY: Portland Housing Development Corporation, its 

General Partner 

_______________________________ By:________________________________ 
Witness Mark Adelson, Its President  

State of Maine 
Cumberland, ss. November ____, 2017 

Personally appeared the above named Mark Adelson, President of Portland Housing 
Development Corporation, General Partner of 58 Boyd Street LP, and acknowledged the 
foregoing instrument to be his free act and deed in his said capacity and the free act and deed of 
said corporation and limited partnership. 

Before me, 

__________________________________ 
Notary Public/Attorney-at-Law 
__________________________________ 
(Print or type name) 

State of Maine 
Cumberland, ss. November___, 2017 

Personally appeared the above named Jon P. Jennings, City Manager to the City of 
Portland, and acknowledged the foregoing instrument to be his free act and deed in his said 
capacity and the free act and deed of said City of Portland. 

Before me, 

__________________________________
Notary Public/Attorney-at-Law 
__________________________________

(Print or type name) 
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EXHIBIT A 
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